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I. STATEMENT OF JURISDICTION 

The United States District Court, Southern District of New York (the 

“District Court”) had subject matter jurisdiction of this action pursuant to 28 

U.S.C. § 1332 (a)(2) because the matter in controversy is: (i) a claim to personal 

property of an Austrian decedent located in New York County valued in excess of 

$75,000; and (ii) a dispute between Plaintiff-Appellee-Counterclaim Defendant 

David Bakalar (“Bakalar”), a citizen of Massachusetts, and Defendants-

Appellants-Counterclaimants Leon Fischer, a New York citizen, and Milos Vavra, 

a Czech citizen, the co-heirs and distributees of the estate of Franz Friedrich 

(“Fritz”) Grunbaum (“the Co-Heirs”).  The District Court had supplemental 

jurisdiction over counterclaims for replevin and conversion pursuant to 28 U.S.C. 

§§1367 & 2201-02. 

This Court has jurisdiction over this appeal from a final order and judgment 

pursuant to 28 U.S.C. § 1291.  On August 17, 2011, the District Court issued an 

Opinion and Order by the Honorable William H. Pauley III (SPA-1-24).  On 

August 25, 2011, the District Court awarded final judgment pursuant to Rule 52 of 

the Federal Rules of Civil Procedure: (1) declaring that Bakalar holds title to the 

1917 Egon Schiele drawing titled “Seated Woman With Bent Left Leg (Torso)” 

(“the Drawing”); and (2) dismissing the counterclaims of Co-Heirs Leon Fischer 
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and Milos Vavra for declaratory judgment, replevin and conversion (SPA-25).  

This appeal was timely filed on September 26, 2011 (A- 2157-2158).  

II. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1.  Where the District Court correctly found that a Drawing by Egon Schiele 

belonged to decedent Fritz Grunbaum when he was deported to the Dachau 

Concentration Camp in 1938, did the District Court err in declining to declare the 

Co-Heirs’ title to the Drawing and order its return? 

Appellants’ proposed answer: Yes. 

2.  Where the true owners of a stolen artwork had no knowledge of its 

location, did the District Court err in imputing to their ancestors knowledge of 

“potential intestate rights” and requiring a diligent search by their ancestors as a 

condition of recovery? 

 Appellants’ proposed answer: Yes. 

3. Did the District Court abuse its discretion by declining to permit timely 

expert testimony: (1) explaining documents showing a Nazi theft of the Drawing; 

(2) explaining the impossibility of tracing or learning the contents of Fritz’s art 

collection due to the sealing of Austrian archives prior to the 1990s; and (3) 

explaining on the impossibility of a Czech resident pursuing claims to artworks 

from 1945 through 1994, the period in which Czechoslovakia was a communist 

state that outlawed private property and personal wealth? 
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Appellants’ proposed answer: Yes. 

4. Where New York’s Dead Man’s statute, a rule of witness competence, 

bars testimony regarding a self-interested transaction with a decedent, did the 

District Court commit prejudicial error in considering a Swiss art dealer’s 

testimony as to the source of a purchase that is at odds with his properly-

authenticated business records? 

Appellants’ proposed answer: Yes. 

III. STATEMENT OF THE CASE1 

This appeal of a decision declaring title to the Drawing raises the important 

issue of whether, consistent with due process, a U.S. court may use a doctrine of 

constructive notice to strip descendants of Nazi persecutees of inheritance rights in 

property of their murdered forebears.  In this case, a stolen artwork was concealed 

for decades in a private American collection.  The heirs and their forebears had no 

actual notice or reason to know of the property’s existence or location.  Compare 

Austrian Civil Code § 158 (Act on non-contentious proceedings)  (SPA-28).  

Despite this lack of notice, and despite an Austrian probate court awarding the Co-

                                                 
1 Documents in the Joint Appendix submitted herewith are cited as “A-__.”  
Documents submitted in the Appellants Motion to Supplement the Record filed 
herewith in a Supplemental Appendix are cited as “SA-__”; these documents have 
previously been filed and accepted by this Court on March 11, 2009 in a 
Supplemental Appendix on motion in a prior appeal in this matter.    The order and 
final judgment appealed from and foreign statutes are appended to the Special 
Appendix and cited as “SPA-__.” 
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Heirs the very estate property in question in 2002, the District Court stripped the 

Co-Heirs of all rights under a misconstruction of the laches doctrine. 

New York law is crystal clear that there is no duty of diligence imposed on 

the true owner of a stolen artwork to recover the artwork “before the true owner 

has reason to know where its missing chattel is to be found.”  Solomon R. 

Guggenheim Foundation v. Lubell, 77 N.Y.2d 311 (1991).  In Bakalar v. Vavra, --- 

F. Supp.2d --- (August 17, 2011) (SPA-1-24), the decision appealed from, the 

District Court imposed a general duty of diligence on true owners of stolen 

property that the New York Court of Appeals has explicitly rejected.     

In the decision appealed from, the District Court erroneously relied 

extensively on cases that followed DeWeerth v. Baldinger, 836 F.2d 103 (2d Cir. 

1987), the case requiring true owners of stolen artworks to conduct a diligent 

search as a condition of recovery rejected by Lubell.  In doing so, it erroneously 

imposed a generalized duty of diligent search for the stolen artwork, imputed a 

generalized knowledge of “potential intestate rights” to Fischer and Vavra’s 

forebears in a chattel that they had no idea existed, and expanded the concept of 

prejudice to an extent so broad as to extinguish the Co-Heirs’ rights to the stolen 

Drawing long before they were even appointed heirs.  The only appropriate inquiry 

in laches was how long the Co-Heirs delayed in asserting their claims once they 

knew or reasonably knew of the Drawing’s location.  As the District Court 
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correctly concluded, neither of the Co-Heirs knew where the Drawing was until 

shortly before this action was commenced.  The District Court should have 

dismissed Bakalar’s laches defense based on this conclusion alone. 

Additionally, the District Court erred in not declaring title in the Co-Heirs.  

The District Court properly found that Fritz owned the Drawing when he was 

deported to the Dachau Concentration Camp in March 1938.  The District Court 

also properly found that the Co-Heirs were the first and only heirs of Fritz, as 

declared in 2002 by an Austrian probate decree awarding them each an undivided 

fifty (50%) percent interest in Fritz’s estate.  Based on these findings, the District 

Court should have declared the Co-Heirs’ title in the Drawing. 

This matter came to this Court previously in Bakalar v. Vavra, 619 F.3d 136 

(2d Cir. Sept. 2, 2010) following a bench trial. This Court vacated the District 

Court’s application of Swiss law and judgment awarding title to Bakalar, applied 

New York law, and made clear in its mandate that once Fritz’s heirs showed an 

arguable claim to title to the Drawing, the burden of proof shifted to Bakalar to 

show that the Drawing was not stolen.  This District Court did not heed this Court. 

Instead, the District Court based its ruling on a mere shred of inadmissible 

and untrustworthy, self-interested testimony instead of crediting a mountain of 

historical and documentary evidence demonstrating the Nazis stole the Drawing.  

Specifically, the District Court erroneously admitted the testimony of a Swiss art 
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dealer who claimed for the first time in 1998 that he bought the Drawing from a 

Grunbaum family member in the wake of the tremendous scandal following 

District Attorney’s 1998 seizure of Egon Schiele’s Dead City, a work belonging to 

Fritz’s art collection.  This testimony is inadmissible as incompetent under New 

York’s Dead Man’s Statute which excludes self-interested conversations with 

decedents.  It is contradicted by the Swiss dealer’s own business records and prior 

inconsistent written statements, and scholars and experts have demonstrated the 

story to be patently incredible.  

Nonetheless, the District Court erroneously concluded that Mathilde Lukacs, 

a long deceased Grunbaum family member, sold the Drawing in Switzerland in 

1956 together with Dead City and 54 other Schieles.  The District Court ignored 

not only Swastika stamps showing that the Nazis seized the art collection but also 

the historical facts of Adolph Eichmann’s 1938 Nazi spoliation bureaucracy that 

pauperized, exiled and murdered Vienna’s 180,000 Jews.  Instead, the District 

Court erroneously determined that the “most reasonable inference to draw … is 

that the Drawing remained in the Grunbaum family’s possession and was never 

appropriated by the Nazis.”   This inference is clearly erroneous and sharply at 

odds with the correct analysis suggested to the District Court by Judge Korman’s 

concurrence to his Court’s mandate. 619 F.3d 136, 148-150. 
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In any event, the success of this appeal does not turn on whether this Court 

agrees that the “Mathilde Lukacs” story is contrary to the weight of the evidence.  

In the end, the District Court concluded correctly that Bakalar could not take legal 

title from Lukacs.  Since Fritz did not part with the Drawing voluntarily, both 

Austrian and New York law would treat the “Lukacs” transaction as void and 

disregard Lukacs as a thief.    

However, in conducting its laches analysis, the District Court used the 

“Lukacs sale” scenario to impute knowledge of the post-World War II existence of 

Fritz’s art collection to other family members and to conclude that because 

Fischer’s family knew Lukacs, they either knew about the art collection or their 

ignorance was the product of a lack of diligence.  The imputation of knowledge is 

not only an error of law, but defies logic. 

The law recognizes that even family members may be thieves.  Bakalar 

submitted no evidence that Lukacs had permission or authority to sell the Drawing 

or that Fritz’s descendants communicated with Lukacs regarding the Drawing.  

Assuming arguendo that Lukacs did sell Fritz’s art collection, an unauthorized sale 

constitutes theft.  And if she stole it, the last people she would tell are her victims.  

Accordingly, the District Court erred in imputing knowledge of Fritz’s art 

collection to Fischer’s forebears based on their contacts with Lukacs because of the 
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improbability of her discussing the transaction, if indeed, she ever had the 

Drawing. 

In addition to applying the wrong legal standard and drawing impermissible 

inferences, the District Court overlooked three critical and undisputed facts.  First, 

it failed to properly weigh its own factual finding that, contrary to the allegations 

of the Complaint, Bakalar’s possession of the Drawing had been concealed from 

the public for forty years.  This fact is dispositive and Bakalar’s deceit should have 

barred Bakalar’s laches defense.  Second, it overlooked the unrebutted trial 

testimony that the Grunbaum family searched for Fritz’s art collection and even 

inquired in the 1960s of Bakalar’s art dealer who misled them.  The District Court 

overlooked this fact which should have been dispositive of the “knowledge” and 

“diligence” prongs of Bakalar’s laches defense.  Third, it overlooked Bakalar’s 

trial testimony that, contrary to the allegations of the Complaint, he did not inquire 

into the Drawing’s provenance when he purchased it, nor did he investigate the 

provenance for forty years, nor was he told it came from Switzerland, nor did he 

rely on that representation.  The District Court should have weighed Bakalar’s lack 

of diligence and his Complaint’s deceitful allegations in determining whether 

unclean hands barred his appeal to equity. 

In reviewing the record, this Court will be left with the strong impression 

that the District Court has not complied with its mandate to reconsider evidence of 
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Nazi looting and in doing so, has made a series of errors of law, erroneous 

evidentiary rulings affecting substantial rights of the Co-Heirs, and clearly 

erroneous assessments of the evidence that are not within a permissible range of 

decision. 

To avoid being sued around the world based on the same transactions and 

occurrences alleged in Bakalar’s Complaint, the Co-Heirs properly sought to quiet 

title to Fritz’s art collection, not just the Drawing.  The District Court erred in 

pretrial rulings by limiting this proceeding to ownership of the Drawing.  This 

Court should vacate the judgment of the district court, enter judgment declaring the 

Co-Heirs to be the owners of Fritz’s art collection, direct the return the Drawing, 

and direct such other and further relief as is just and proper.   

IV. PROCEDURAL BACKGROUND 

On August 14, 2002, an Austrian court issued a Probate Decree to Leon 

Fischer and Milos Vavra certifying them as Co-Heirs of Fritz and distributing to 

each an undivided 50% interest in his estate (A-1163; A-544 at 683:22-684:16). 

In 2005, Bakalar filed a Complaint in the Southern District of New York for 

inter alia a declaratory judgment for title to the Drawing and a determination that 

laches barred the Co-Heirs’ claims (A-31).  On June 1, 2005, the Co-Heirs 

counterclaimed for replevin of the Drawing and conversion (A-6 at Docket No. 7).  

On February 6, 2006, the Co-Heirs counterclaimed for a declaration of title to 
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Fritz’s art collection and sought to certify a class of possessors (A-9 at Docket No. 

35).   In denying discovery and class certification, the District Court found: 

[T]he Heirs cannot adequately explain how they intend to identify the 76 
Schiele works broadly described as “drawings” and a “print” in item 37 of 
the Kieslinger Inventory. (Answer Ex. B.) Because Schiele created more 
than 2,700 drawings, there is at most a 2.8 percent chance that any one of 
those works was one of the 76 Schieles that Kieslinger inventoried in the 
Grunbaum apartment in July 1938. (Kallir Decl. ¶ 2.) Thus, the likelihood of 
identifying any of these Schieles is remote. 
 

Bakalar v. Vavra, 237 F.R.D. 59, 65 (S.D.N.Y. July 28, 2006) (A-138-39).  Due in 

part to the District Court’s finding that “Bakalar may assert a good faith purchaser 

defense unique to the circumstances of his case,” the District Court found that the 

Co-Heirs could not meet the prerequisites of Rule 23 of the Federal Rules of Civil 

Procedure for certifying a defendant class.  237 F.R.D. at 68-69 (A-143-45).  

Bakalar moved for summary judgment on his laches defense.  The District Court 

denied the motion.  Bakalar v. Vavra, 2006 WL 2311113 (August 10, 2006 

S.D.N.Y.) (A-146).    

On May 30, 2008, on a motion in limine, the District Court concluded that 

Swiss law governed the Drawing’s title. Bakalar v. Vavra, 550 F. Supp.2d 548 

(S.D.N.Y. 2008) (A-267; A-289-290).  A bench trial was held July 14-18, 2008 

with closing statements on August 12, 2008 (A-369-571; A-589-621). 

By opinion and order dated September 2, 2008, Bakalar v. Vavra, 2008 WL 

4067335 (S.D.N.Y.), the District Court found that the evidence established Fritz’s 
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ownership of the Drawing (A-579-581). 

Notwithstanding the ruling, the District Court held that the Co-Heirs did not 

meet burdens imposed by Swiss law (A-582-583).     

Second Circuit Decision 

On September 2, 2010, this Court in an opinion by District Judge Korman in 

which  Circuit Judges Cabranes and Livingston joined, vacated the September 2, 

2008 Decision and remanded for further proceedings, if necessary.  Bakalar v. 

Vavra, 619 F.3d 136 (September 2, 2010) (“the Remand”).  Judge Korman also 

wrote a concurrence.  The Remand held that the District Court had erred in 

applying Swiss law to determine title to the Drawing.  Applying an interest 

analysis, this Court found that New York law conflicts with Swiss law regarding 

the ability of a true owner to recover stolen property and determined that New 

York had the stronger interest in having its law applied.  619 F.3d at 144-146.  This 

Court observed that New York has selected the “demand and refusal” statute of 

limitations rule because it gives true owners the greatest protection possible and 

serves New York’s public policy of not being a haven for stolen property. Id. at 

141. 

This Court noted: “absent other considerations an artwork stolen during 

World War II still belongs to the original owner, even if there have been several 

subsequent buyers and even if each of those buyers was completely unaware that 
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she was buying stolen goods.” Id. 141.  The Court cited New York’s rule on 

burdens of proof from Solomon R. Guggenheim Foundation v. Lubell:  

To place the burden of locating stolen artwork on the true owner and 
to foreclose the rights of that owner to recover its property if the 
burden is not met would, we believe, encourage illicit trafficking in 
stolen art…. This shifting of the burden onto the wronged owner is 
inappropriate.  In our opinion, the better rule gives the owner 
relatively greater protection and places the burden of investigating the 
provenance of a work of art on the potential purchaser.  
 

619 F.3d at 142 quoting Lubell, 77 N.Y.2d 311, 320.  The Court noted that the 

burden placed on a good faith purchaser of proving that an artwork was not stolen 

was an “onerous one” but “it well serves to give effect to the principle that persons 

deal with the property in chattels or exercise acts of ownership over them at their 

peril.”  619 F. 3d at 141 quoting Lubell, 153 A.D.2d 143, 153 (1st Dep’t 1990).  

Accordingly, the Court remanded with instructions to apply New York law. 

The Remand further rejected the District Court’s conclusion that the 

Grunbaum heirs had failed to produce “any concrete evidence that the Nazis looted 

the Drawing or that it was otherwise taken from Grunbaum.”  691 F.3d at 147.  

This Court observed: 

Our reading of the record suggests that there may be such evidence, 
and that the district judge, by applying Swiss Law, erred in placing the 
burden of proof on the Grunbaum heirs in this regard.  Indeed, as 
discussed earlier, if the district judge determines that Vavra and 
Fischer have made a threshold showing that they have an arguable 
claim to the Drawing, New York law places the burden on Bakalar, 
the current possessor, to prove that the Drawing was not stolen. 
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Id. 

In its discussion of the evidence that Fritz had been despoiled, this Court 

noted the particular significance of the ordinance dated April 26, 1938, which 

required Jews to register their assets and which covered both those who sought to 

leave the Reich (of which Austria was a part) and those who remained, enabling 

the Nazis to expropriate their domestically as well as their externally held assets.  

Id. at 137-38. 

            Judge Korman wrote a concurrence.  In it he observed: 
 

Grunbaum was arrested while attempting to flee from the Nazis.  After his 
arrest he never again had physical possession of any of his artwork, 
including the Drawing.  The power of attorney, which he was forced to 
execute while in the Dachau concentration camp, divested him of his legal 
control over the Drawing.  Such an involuntary divestiture of possession and 
legal control rendered any subsequent transfer void. 

 
Id. at 148.  Judge Korman further discussed how the record contained no facts 

supporting any possible bailment:  “No such voluntary entrustment took place 

here.  Nor did Grunbaum’s flight from the Nazis constitute voluntary 

abandonment….  Grunbaum never voluntarily intended to pass title to the 

Drawing.  On the contrary, the circumstances strongly suggest that he executed the 

power of attorney with a gun to his head.”   Id. at 148-149.  Noting that Bakalar’s 

Complaint (amended on the eve of trial to contest Fritz’s ownership of the 

Drawing) contained the judicial admission that the Drawing was owned by Fritz, 

that Bakalar’s agent Sotheby’s had admitted Fritz’s ownership of the Drawing, and 
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that competent witnesses testified that the Drawing belonged to Fritz, Judge 

Korman concluded:  

In sum, my reading of the record suggests that there is substantial evidence 
to support the claim of the Grunbaum heirs that the Drawing was owned by 
Grunbaum and he was divested of possession and title against his will. 
 

619 F.3d at 152. 

District Court Proceedings On Remand 

Following the Remand, on November 4, 2010, the Co-Heirs sought to 

supplement the record with expert testimony and filed a motion to reopen expert 

discovery  (A-30.4 at Docket 29).  The Co-Heirs proffered a Declaration and 

Expert Report of Professor Jonathan Petropoulos dated March 25, 2008 (“the 

Petropoulos Report”) regarding the history of Fritz’s art collection and to introduce 

a Declaration of Dr. Milan Kostohryz dated September 5, 2007 (the “Kostohryz 

Declaration”) regarding the practical impossibility in Czechoslovakia for persons 

to pursue claims to stolen art.  The Petropoulos Report (A-1644-1749) and 

Kostohyrz Declaration (A-1787-1849) had been excluded prior to trial (A-173-75 

at Docket 178; A-167). Each provides historical analysis of the documentation and 

explains that (i) it was not possible for Fritz’s heirs to obtain evidence 

documenting the contents of Fritz’s art collection, such as the Kieslinger Inventory, 

prior to at least the 1990s;  (ii) the documentation showed Nazi looting of Fritz’s 

property and appointment of Ludwig Rochlitzer, an Aryan trustee to liquidate their 
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assets; (iii) Fritz’s artworks were likely stolen and sold in Switzerland by 

Kieslinger, Rochlitzer or a corrupt Austrian museum official; and (iv) it was 

dangerous, treasonous and futile for Vavra’s Czech forebears to seek private 

wealth and property in a Communist state that outlawed private property. The 

District Court denied supplementation of the record.  Bakalar v. Vavra, --- 

F.Supp.2d ---, 2011 WL 165407 (January 14, 2011 S.D.N.Y.) (A-1917-1925).   

Bakalar moved for post-trial declaratory judgment on March 22, 2011 (A-

30.6 at Docket 254).  The Co-Heirs filed a cross motion for post-trial declaratory 

judgment on April 22, 2011 (A-30.6 at Docket 257; A-30.7 at Docket 263). 

By an order dated August 17, 2011, the District Court awarded judgment to 

Bakalar, concluding that he holds lawful title to the Drawing and that the Co-

Heirs’ counterclaims were barred by laches (SPA-1, 23).  The District Court 

reaffirmed previous factual findings that (i) Fritz possessed the drawing prior to 

World War II based on evidence of his ownership of other Schiele works and the 

testimony of Jane Kallir (SPA-2); (ii) Fritz was compelled to sign a power of 

attorney at Dachau, where he died in 1941 (SPA-3); and (iii) Fritz’s wife died in a 

concentration camp in 1944 2 (SPA-3).  

The District Court correctly found that Bakalar did not meet his burden of 

proof to establish that Mathilde Lukacs had title to the Drawing or could convey 

                                                 
2 Elisabeth Grunbaum was deported to Maly Trostinec, a death camp in Minsk, on 
October 5, 1942 (A-1216; A-577). 
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good title (SPA-15).  Specifically, the District Court correctly found that (i) 

Bakalar could not prove that Lukacs acquired the Drawing as an inter vivos gift 

(SPA-9-10); (ii) Bakalar failed to prove that Grunbaum voluntarily relinquished 

possession of the Drawing (SPA-10); and (iii) Bakalar failed to prove that, as an 

intestate heir, Lukacs could transfer legal title to Fritz’s estate (SPA-14-15). 

However, relying on the self-interested testimony of the Swiss art dealer 

who claimed (only after Lukacs’s death) that he purchased the Drawing and the 54 

other Schieles in the 1956 sale from Lukacs, the District Court inferred that the 

Drawing “remained in the Grunbaum family’s possession” (SPA-8) and that, 

therefore, Nazi looting was unlikely (SPA-2-3, 8).  Specifically, the District Court 

ruled that while inclusion of property in a Nazi inventory “may have been a 

preliminary step in the looting of Jewish property” it does not constitute “proof” of 

seizure (SPA-8-9) and that there was not evidence enough, therefore, to infer 

duress based upon Nazi seizure (SPA-11). 

On the issue of laches, the District Court correctly observed that the 

applicability of laches to Vavra and Fischer is “doubtful given that Vavra only 

became an heir to Grunbaum’s estate in 1994, and Fischer only became aware of 

the existence of Grunbaum’s estate in 1999” (SPA-20).  However, the Court noted 

that the Vavra line of heirs knew that Fritz had collected art before his death and 

had been murdered in a concentration camp (SPA-20).  According to the District 
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Court, prior to her death in 1977 in Czechoslovakia, Fritz’s sister Elise Zozuli 

failed to assert her rights to Fritz’s estate in Vienna (SPA-5).  Based on a letter 

written by Zozuli in 1964 to Fritz’s second cousin Paul Reif, the District Court 

concluded that Zozuli considered the matter of her Fritz inheritance “settled” 

(SPA-5). 

The District Court concluded that the Fischer line of heirs knew that they 

were related to Elisabeth Grunbaum, that she died in a concentration camp and that 

they did not pursue Fritz’s property, despite knowing Mathilde Lukacs  (SPA-5).  

The District Court concluded that “Vavra’s and Fischer’s ancestors were not 

diligent in pursuing their claims to the Drawing” (SPA-21), citing Defendants’ 

statements of their lack of knowledge of any efforts by the family and noting that 

the only efforts of the heirs were aborted by Zozuli in 1952 (SPA-20-21).  The 

District Court found that the delay of the Co-Heirs’ forebears to assert their 

potential intestate rights prejudiced Bakalar and, thus, determined that the Co-

Heirs’ claims were barred by laches (SPA-21-23). 

The District Court found that Bakalar purchased the Drawing in good faith, 

declining to “saddle” Bakalar with the duty of inquiring into the Drawing’s 

provenance (SPA-21).  Additionally, the District Court declined to find that 

Bakalar had unclean hands because of his concealment of his ownership of the 

Drawing (SPA-22-23).  The District Court found that the catalogue raisonné of 
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Schiele’s works published in 1991 concealing Bakalar’s possession of the Drawing  

and omitting Lukacs and Fritz in the Drawing’s provenance could not be attributed 

to Bakalar (SPA 22-23). 

 This appeal follows. 

V. STATEMENT OF FACTS 

A. Fritz Was Arrested By The Nazis And Imprisoned Until His Death 

Fritz was a well-known Jewish cabaret performer living in Vienna, Austria 

with his wife Elisabeth (also known as “Lily”) Grunbaum before World War II (A-

577; A-930).  On or about March 12, 1938, Nazi Germany invaded Austria (the 

“Anschluss”) (A-577).3  Fritz was arrested by the Nazis on or about March 20, 

1938 and remained in Nazi concentration camps until his death in Dachau on or 

about January 14, 1941 (A-577; A-981).   

B. Elisabeth’s First Forced Registration of Property 

On or about April 26, 1938, the Nazis passed a law requiring Jews within the 

Nazi Reich (including Austria) with more than 5,000 Reichmarks (“RM”) in 

property to periodically declare and inventory assets, including art collections (A-

577; A-1337; A-1129; A-1263).  Once Jewish property was registered, it could not 

be sold without notice to the Nazi Property Control Office (A-1263). 

                                                 
3 Immediately after the Anschluss, Jews were evicted from their apartments, 
Jewish moveable property was seized and Jews fleeing the Reich were stripped of 
assets (A-1130-1132). 
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On or about August 1, 1938, Elisabeth completed and signed her first Jewish 

Property Declaration listing her own assets (A-1044-1049; A-1415 at Art. 8).  The 

August 1938 declaration showed Elisabeth possessed no art collection (A-1044-

1049). 

C. Nazi Use Of Illegal Powers of Attorney To Force Property 

Liquidation  

Nazis systematically expropriated Jewish property by putting one spouse in 

a concentration camp and forcing the remaining spouse to liquidate remaining 

assets by a power of attorney (A-1261; A-1406-1482).  Acts taken to liquidate a 

spouse’s property pursuant to such powers of an attorney were voided in 1946 by 

the Austrian 1946 Nullity Law (A-1261, 1266; SPA-26-27). 

D. The Dachau Power of Attorney And Property Declaration Showing 

Fritz’s Art Collection 

On July 16, 1938, while imprisoned in the Dachau Concentration Camp, 

Fritz executed a power of attorney in favor of Elisabeth (A-578; A-936) (the 

“Power of Attorney”).  On or about August 1, 1938, pursuant to the Power of 

Attorney, Elisabeth signed a Jewish Property Declaration identifying Fritz as the 

owner of an art collection valued at 5,791 RM (A-922, 932; A-578; A-544 at 

718:20-24).   
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E. The Kieslinger Inventory Showing Fritz’s Art Collection 

Annexed to Fritz’s first Jewish Property Declaration is an inventory of 

Fritz’s art collection by Franz Kieslinger appraising it at 5,791 RM (A-577; A-942-

944; A-807) (the “Kieslinger Inventory”).  Kieslinger was a Nazi appraiser and art 

looter affiliated with the Dorotheum (A-1265).  The Dorotheum was the Austrian 

State Police’s auctioneer in charge of selling off assets expropriated from Jews (A-

1131). 

The Kieslinger Inventory shows that Fritz had a collection of 449 artworks, 

in his Vienna apartment including 81 works by artist Egon Schiele (“Schiele”) (A-

577; A-942-944; A-805-807).  Of the 81 Schieles, the Kieslinger Inventory 

identifies five oil paintings by title, including Dead City; 55 large, color drawings; 

20 pencil drawings and one print without titles (A-577; A-805-807).  The 

Kieslinger Inventory shows that Fritz’s art collection was under Nazi control in 

Vienna while Fritz was imprisoned in Dachau. 

F. November 1938 Nazi Decrees Claiming All Registered Jewish Assets 

As Property of the Reich 

The value of art collections was listed in Category IV of Jewish Property 

Declarations under “Other Property” (A-932; A-561 at 747:12-22).  On November 

18, 1938, the Reich Finance Ministry declared all registered Jewish property to be 

“available to the Reich” (A-1665).   
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G. Nazi “Aryan” Administrator Appointed for the Grunbaums 

To ensure that no Jewish property would escape the Reich, Field Marshal  

Hermann Goering appointed “Aryan” administrators to seize Jewish property by a 

decree of December 3, 1938 (A-1356; A-1420-1452), including Category IV 

property, so that Jews lost all power to transfer assets (A-1420-1452) and could not 

hide or expatriate assets (A-1356).  The last documented clue to the physical 

location of Fritz’s art collection was in the hands of the Nazi-controlled Schenker 

storage company (A-560 at 741:18-743:25).  On January 31, 1939, the Nazis 

appointed Ludwig Rochlitzer, a Viennese lawyer, to administer and liquidate 

Grunbaum property (A-561: 744:7-18; A-566 at 765:18-766:2; A-1090; A-2027-

2028)4.  An Aryan administrator had sole control of the assets (A-561 at 745:5-14). 

H. Jewish Property Declarations Show Fritz’s Art Collection Intact In 

Vienna as of June 30, 1939 

Elisabeth filed another Jewish Property Declaration for Fritz on or around 

June 30, 1939 explaining that Fritz was “currently in protective custody,” that he 

had paid large levies, been despoiled of his life insurance, surrendered all jewelry, 

and had his cash and stocks confiscated (A-940-941; A-1100).  Fritz’s art 

collection was still valued at 5,791 RM in Vienna on June 30, 1939, well over a 

year after Fritz’s arrest (A-1100; A-553 at 712:1-18).  A letter indicates that 

                                                 
4 See In re Account of Richard Kastner, C.R.T. Case No. CV9604848 at 3. 
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Elisabeth was forced to surrender the proceeds of liquidation to the Nazis (A-1100; 

A-940-941).   

I. The Confiscation of Fritz’s Art Collection While He Was In Dachau 

Prior To His January 14, 1941 Death 

From June 30, 1939 until his death on January 14, 1941, Fritz never 

recovered his art collection (A-553 at 715:6-17; A-557 at 731:9-17).  A June 9, 

1941 Registration of Death5 for Fritz identifies Elisabeth as “the deceased’s 

widow” and “heiress” (the “Registration of Death”) (A-577-578; A-981-383).  The 

Registration of Death states that “[i]n the absence of an estate, there are no estate-

related proceedings” and that Fritz left no will (A-982-983).  Two official Nazi 

stamps on the face of Fritz’s June 30, 1939 Jewish Property Declaration show that 

the Nazis confiscated Fritz’s art collection (A-561 at 746:20-747:22). 

One stamp reads “GESPERRT”, meaning “frozen”, and is stamped in 

“Category IV”.  The other stamp reads “ERLEDIGT”, meaning “file closed” (A-

561 at 746:20-747:22; A-1115-1117; A-937).  Official records of the Austrian 

Monuments Office (“the Bundesdenkmalamt” or “BDA”) show that Fritz’s 

collection never left Austria during World War II (A-568 at 772:24-775:9; A-822-

826). 

                                                 
5 The District Court excluded testimony of Herbert Gruber attempting to explain 
that the Registration of Death is part of an Austrian probate proceeding (A-
553:715:8-716:24).  
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J. October 5, 1942: Elisabeth’s Deportation and Murder 

On or about October 5, 1942, Elisabeth was deported and murdered at Maly 

Trostinec, a death camp in Minsk (A-577; A-975).  All deportees to Maly 

Trostinec were despoiled of all property and personal effects prior to being killed. 

K. Kornfeld’s Knowledge And Swiss Government Warnings That He 

Was Dealing in Potentially Looted Art 

 In the late 1930s, the Swiss gallery Gutekunst & Klipstein (later Galerie 

Kornfeld) was involved in selling off assets of Jews who had fled Germany and 

Austria (A-424 at 215:5-13; A-1299-1300; A-1292-1293).  In the late 1930s, 

Gutekunst & Klipstein acted as an agent for the Nazis in selling off “degenerate” 

artworks seized in Germany (A-1292-1293).  In 1943 the Allies issued a warning 

known as the “London Declaration” to Switzerland against laundering forced 

transfers of property in Nazi-controlled territory.  8 Dept. State Bull. 21-22 (1943) 

(A-1484-1485).  Switzerland warned its art dealers that property from Nazi-

occupied territories enjoyed no presumption of good faith acquisition (A-1282-

1284; A-429 at 235:18-23).  Swiss art dealer Eberhard Kornfeld joined Gutekunst 

& Klipstein in 1945 and knew of the warnings (A-1574 at 90:9-13; A-1611 at 

127:20-24; A-429 at 236:5-8).  Swiss art dealers remained on notice to exercise a 

high degree of due diligence through the 1950s (A-1282). 
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L. Kornfeld’s Missing April 24, 1956 Invoice And Business Records 

Contradict An Acquisition Of Schieles From Mathilde Lukacs 

On February 14, 2005, Kornfeld wrote to Sotheby’s, telling Sotheby’s that 

he had no documentation showing his acquisitions from Mathilde Lukacs (A-968).  

Kornfeld claims that Fritz’s entire art collection “remained complete” and with the 

exception of two Schieles was handed over to Mathilde Lukacs some time between 

1945/46 and 1951 (A-846).  When Lukacs and her husband fled Vienna on August 

12, 1938, detailed inventories showed that they did not possess Fritz’s art 

collection (A-566 at 764:5-765:4).  Lukacs did not claim Fritz’s collection after 

World War II when she and her husband claimed other looted property (A-565 at 

760:2-761:17;A-828-832).  Allied Art Looting Investigation Unit records show 

that Fritz’s collection was never forwarded to a Central Collecting Point during the 

Allied occupation of Austria, 1945-55 (A-1666).   

Kornfeld claims he purchased forty-six Schieles in Switzerland in early 1956 

from Lukacs (A-574).  Kornfeld’s handwritten inventory books reflect one delivery 

of twenty Schieles by an unnamed seller on February 7, 1956 and another delivery 

of twenty-six Schieles by an unnamed seller, including Dead City and the 

Drawing, on May 22, 1956 (A-574; A-889-892).  Kornfeld swore that he paid cash 

for the February 7, 1956 delivery (A-1526 at 41:7-15).  Kornfeld’s handwritten 
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inventory books do not reflect Lukacs’ name (A-406 at 146:10-147:15; A-889-

892). 

The only documentary evidence linking these transactions to Lukacs is one 

purported receipt dated April 24, 1956 bearing a pencil scrawl that Kornfeld claims 

is Lukacs’ signature (A-893-95).  Kornfeld admitted he could not confirm Lukacs’ 

handwriting (A-1573 at 89:19-25).  The date of the April 24, 1956 pencil-scrawled 

receipt is inconsistent with February 7 and May 22, 1956, the dates Kornfeld’s 

contemporaneous business records show the Schieles were delivered to him by an 

unnamed seller for cash and inventoried (A-889-892; A-1526 at 41:11-15; A-1529-

30 at 44:12-45:23).  No handwriting expert authenticated the purported pencil 

signature.  Kornfeld had previously claimed in writing to be in possession of full 

documentation of his transactions with Lukacs (A-846). 

The April 24, 1956 receipt says that it satisfies an April 24, 1956 invoice (A-

894-895).  Kornfeld failed to produce the April 24, 1956 invoice referred to by the 

April 24, 1956 receipt.   

Based solely on Kornfeld’s deposition testimony, the District Court found 

that Lukacs and Kornfeld exchanged letters between 1953 and 1957 (A-575).  

However, in addition to Kornfeld’s admission that he was not familiar with 

Lukacs’ handwriting, at least one letter, purportedly from Lukacs, misspelled 

Lukacs’ name in the signature (A-1562-63 at 78:22-79:22).  According to the 
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alleged correspondence between Lukacs and Kornfeld, submitted by Kornfeld at 

his deposition, Lukacs purportedly offered to sell 83 works to Kornfeld (A-849; A-

856-857; A-866; A-872; A-881).   

The District Court excluded from evidence a detailed inventory of artworks 

prepared by Galerie Kornfeld and transmitted by Kornfeld’s attorneys to Swiss 

journalist Thomas Buomberger of all of the works Galerie Kornfeld claimed it 

purchased from Lukacs (“the Buomberger Documents”) (SA-29-34). In the 

Buomberger Documents, Galerie Kornfeld claims that it acquired 126 artworks 

from Lukacs (SA-29-34).  Comparing these documents shows that the purported 

Lukacs correspondence does not even discuss the same artworks6 (A-544 at 

684:21-686:14).   

A comparison with the Buomberger Documents and Kornfeld’s inventory 

records shows that Kornfeld only purchased ten of the referenced works.  (A-890; 

A-892; SA-29-34).  Looking at the Buomberger Documents, another 106 works 

were acquired by Kornfeld without any corresponding offers from Lukacs or 

requests from Kornfeld (A-843-846; A-849; A-856-857; A-866; A-872; A-881; A-

890; A-892; SA-29-34). None of the purported letters from Lukacs refer to the 

Drawing or Dead City. 

 

                                                 
6  Sotheby’s relied on Buomberger’s book in researching the Drawing’s provenance (A-496 at 
496:1-22).  
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M. The 1956 Kornfeld Catalog Featuring Dead City and the Drawing 

Bakalar’s Complaint alleges that the 1956 sale publicly identified the 

Scheiles as having previously belonged to Elisabeth Grunbaum and Mathilde 

Lukacs.  (A-32 at ¶ 6.)  However, in 1956, Kornfeld published an exhibition 

catalog featuring 54 Schieles (A-622-695) (the “1956 Catalog”).  All Schieles in 

the 1956 Catalog, including the Drawing, came from Fritz’s collection (A-1597 at 

113:6-18; A-904-905; A-485 at 454:6-8; A-580).  Dead City and the Drawing were 

listed as items No. 1 and 51, respectively.  The 1956 Catalog listed Fritz as the 

person from whom Kornfeld acquired Dead City, but the remaining provenances 

are concealed (A-662).  The 1956 catalog does not reference Elisabeth Grunbaum 

or Mathilde Lukacs. 

N. Pre-war Documentation Showing Otto Kallir’s Knowledge of Fritz’s 

Schieles 

Schieles from Fritz’s collection were catalogued and documented in pre-war 

art gallery catalogs.  In 1925, several of Fritz’s Schieles were displayed publicly at 

the Wurthle Gallery in Vienna (A-1167-1189).  Correspondence in 1928 between 

Fritz and Otto Kallir, the founder of the Neue Galerie in Vienna, indicates that 

while Fritz was performing in Munich, Kallir entered Fritz’s Vienna apartment and 

selected Schieles from Fritz’s collection for a 1928 Neue Galerie/Hagenbund 

exhibition on the tenth anniversary of Schiele’s death (A-1192, 1195).  Kallir 
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borrowed from Fritz’s collection four Schiele oils including Dead City, Black 

Maiden and Self-Seers along with twenty-one Schiele watercolors and drawings 

(A-1197, 1199). 

Otto Kallir was a Schiele expert, having written a 1930 catalogue raisonné of 

Schiele oils citing Dead City’s appearance in the 1925 Wurthle Catalog (A-1161).  

Kallir’s 1930 catalogue raisonné included two other Schiele oils Fritz lent Kallir 

for the Neue Galerie/Hagenbund exhibit, Black Maiden and Self-Seers (A-1159, 

1160, 1161).  As conceded by Bakalar’s witness Jane Kallir at trial, pre-war 

documents known to Otto Kallir show that at least nineteen of the works in the 

1956 Catalog came from Fritz’s collection (A-471 at 397:17-398:12; A-473 at 

404:23-405:10). 

In 1939, Otto Kallir moved from Vienna to New York and founded the 

Galerie St. Etienne (A-446 at 304:15-21; A-455 at 338:10-25).  In 1955, Otto 

Kallir and Kornfeld co-published a catalogue raisonné of the works of Kaethe 

Kollwitz, a German expressionist artist whose works were stripped by the Nazis 

from German museums (A-450 at 317:6-9, 317:18-319:2).  Today, the Galerie St. 

Etienne maintains the world’s largest inventory of Kollwitz lithographs (A-450 at 

317:10-17). 
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O. Kornfeld’s September 18, 1956 Delivery of the Drawing and Dead 

City To Otto Kallir in New York 

On September 18, 1956, 147 days after Kornfeld claims he originally 

purchased Dead City and the Drawing, Kornfeld mailed the Drawing, Dead City 

and eighteen other Schieles belonging to Fritz, to Otto Kallir’s Galerie St. Etienne, 

in New York (A-434 at 254; A-947).  Based on his pre-war knowledge, Otto Kallir 

knew that these Schieles had been stolen from Fritz (A-546 at 691:5-24; A-473 at 

403:23-405:1) 

P. Bakalar Swaps Kollwitz Lithographs For The Drawing And Keeps 

His Ownership Of The Drawing Confidential 

During the 1960s Bakalar amassed a large collection of European paintings 

(A-482 at 74:10-15). Working with Sotheby’s (formerly Parke Bernet), Bakalar 

held two major sales of his European paintings in the 1980’s with proceeds in the 

millions of dollars (A-380 at 44:2-45:11). 

Bakalar’s Complaint alleged a purchase of the Drawing in 1963 (A-32 at 

¶8).  However, according to the testimony of Otto’s grand-daughter Jane Kallir, 

Galerie St. Etienne’s current director, in 1961 Bakalar purchased two lithographs 

by Kaethe Kollwitz from Otto Kallir (A-434 at 256:7-20).  Bakalar has no 

documentation of and did not remember the purchase (A-386 at 67:20 -68:15).  At 
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trial, Bakalar presented no appraisal or other evidence of the value of the Kollwitz 

lithographs (A-450 at 317:10-17).   

In November 1963, Bakalar traded back the two Kollwitzs plus $4,300 for 

two Schiele original drawings, including the Drawing (A-434 at 256:14-20; A-

948).  At trial, Jane Kallir testified that Kollwitz’s lithograph “The Family” 

swapped by Bakalar was “an extraordinarily rare proof” (A-449 at 316:22-23).  Yet 

when confronted with evidence that a Kollwitz lithograph “The Family” had been 

seized as enemy property, Kallir denied all knowledge (A-452 at 325:1-327:18; 

Def Ex. 1-8). 

Bakalar’s Complaint alleges that “Otto Kallir advised Plaintiff that the 

Drawing had been acquired from Gutekunst & Klipstein in Switzerland.”  (A-39 at 

¶ 37; A-44 at ¶ 58; A-283-84 at ¶ 57).   At trial, Bakalar conceded he never asked 

where the Drawing came from until 2005 (A-385 at 63:2-13; A-386 at 65:11-15; 

A-387 at 71:5-11).  Bakalar testified that he kept no documentation of his purchase 

of the Drawing and never asked where it came from over his four decades of 

possession (A-384 at 58:12-23; A-388-89 at 6:20-77:5).  At trial, Bakalar conceded 

that he requested no certificate of authenticity (A-387 at 71:5-11; A-382 at 50:23-

51:3).  Nor did he investigate how the artwork left Austria and arrived in the 

United States (A-382 at 50:13-15; A-386 at 65:4-8; A-387 at 72:8-16). 
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  Bakalar’s Complaint and Amended Complaint alleged that he relied on the 

reputation of the Swiss art dealer Gutekunst & Klipstein in acquiring the Drawing 

(A-44 at ¶ 58; A-283-84 at ¶ 57.)  On cross-examination, Bakalar denied that either 

Otto Kallir told him that the Drawing came from Switzerland or that he relied any 

Swiss art dealer’s reputation (A-384 at 57:14-24; A-386 at 65:4-8, 22-24; A-387 at 

69:22-25; A-387 at 72:13-16).   

At trial, Bakalar also claimed to be unaware that Nazis “were focusing on art 

objects until this lawsuit” (A-391-392 at 88:17-89:5).  During the 1950s and 1960s, 

the U.S. State Department issued public warnings to art dealers, museums and 

collectors against acquiring European art entering the U.S. after 1932 without 

provenance documentation because it was potentially stolen during World War II 

(A-1483-1485).  There was significant coverage of these warnings in the national 

U.S. press (A-1722-23).   

The Complaint alleges that Bakalar’s ownership of the Drawing was 

publicized (A-39-40 at ¶ 39; A-279 at ¶ 38).  The evidence at trial showed the 

contrary.  Although an image of the Drawing was published in 1964 in the Kenyon 

Review, Bakalar’s possession was not disclosed (P. Ex. 135).  When Jane Kallir 

published a Schiele catalogue raisonné in 1990 and again in 1998, the Drawing’s 

earliest noted provenance was “Gutekunst & Klipstein” and not Fritz or Lukacs 

(A-437 at 267:18-20).   
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Critically, in both the 1990 and 1998 editions, the current possessor of the 

Drawing was listed as “Private collection” (A-447 at 307:6-19).  Jane Kallir 

testified that she used “Private collection” only when collectors wished to keep 

their possession confidential (A-447 at 307:10-308:22; A-448 at 309:10-20).  Thus, 

any reader of the 1990 and 1998 catalogues raisonné would believe that Bakalar 

sold the Drawing prior to 1990 to a collector who wished to remain confidential.  

Jane Kallir testified “we must have thought he sold it” (A-447-448 at 308:20-

309:3).  As a practical matter, Bakalar’s possession of the Drawing and 

Grunbaum’s prior ownership were secrets guarded by the Galerie St. Etienne from 

1963 until 2004.       

Q. District Attorney Morgenthau Seizes Fritz’s Dead City in 1998 

In 1998 District Attorney Robert Morgenthau seized Egon Schiele’s Portrait 

of Wally and Dead City from the Museum of Modern Art.  On September 21, 1999, 

the New York Court of Appeals quashed the subpoena.7  The following day, the 

U.S. Attorney seized Egon Schiele’s Portrait of Wally.
8
  Before Fritz Grunbaum’s 

missing heirs could be found, the Museum of Modern Art returned Dead City to 

the Leopold Museum in Austria. 

                                                 
7 In re Grand Jury Subpoena Duces Tecum Served on the Museum of Modern Art, 
93 N.Y.2d 729 (1999).   
 
8
U.S. v. Portrait of Wally, A Painting by Egon Schiele, 2002 WL 553532 

(S.D.N.Y.) 
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R. Bakalar’s Suspect London Sotheby’s Auction 

In 2004, Bakalar consigned the Drawing to Sotheby’s for a planned fall 

auction in New York (A-382 at 42:2-35).  On August 18, 2004, Galerie Kornfeld 

wrote Sotheby’s that all Schieles in the 1956 exhibition catalog were Fritz’s and 

had been sold in 1956 (A-904-05).  Sotheby’s withdrew the Drawing from the fall 

2004 auction (A-383 at 54:5-16; A-484 at 448:13-449:5).  Sotheby’s found the 

provenance “problematic” (A-484-485 at 450:13-451:1).  According to Bakalar, 

Sotheby’s did not inform him that the Drawing had been in Switzerland (A-385-

386 at 64:24-66:1).  On February 14, 2005, Kornfeld told Sotheby’s that he had no 

documents reflecting his acquisitions from Mathilde Lukacs (A-968).  Jane Kallir 

and Galerie Kornfeld informed Sotheby’s that the Drawing belonged to Fritz and 

that Mathilde Lukacs had inherited it (A-490 at 471:17-471:4; A-700). 

Sotheby’s told Bakalar it was shipping the Drawing to London in another 

attempt to auction it (A-383 at 54:19-22).  Sotheby’s never contacted the Co-Heirs.  

The Co-Heirs discovered the auction, requested the Drawing’s return and provided 

Bakalar with a copy of the Probate Decree.  Bakalar responded by suing in New 

York. Bakalar claimed that the 1998 seizure of Dead City put the world on notice 

that the Drawing belonged to Fritz (A-46 at ¶ 64; A-285 at ¶ 63).  Bakalar claimed 

that “the Grunbaum art collection escaped confiscation by the Nazis, and the 
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collection, including the Drawing, subsequently came into the possession of Fritz’s 

sister-in-law, Mathilde Lukacs-Herzl, after the war” (A-32 at ¶ 5).  Bakalar argued 

that Lukacs’ purported possession, plus the Drawing’s transit through Switzerland 

provided him clean title. 

S. The Reif Family’s Efforts To Find Grunbaum’s Art Collection 

At trial, Paul Reif’s widow Rita Reif a former arts reporter for the New York 

Times testified that beginning in the 1950s, Paul’s mother Else Fritz-Reif and Paul 

Reif made inquiries in Vienna to try to find out information on Fritz Grunbaum’s 

assets and art collection.  They had no success (A-506 at 531:9-24; A-507 at 

533:15-25).  On or about July 12, 1962, two second cousins to Fritz, siblings Paul 

and Francis Reif, successfully petitioned a court in Charlottenberg, Germany to be 

declared the sole co-heirs to the Estate of Fritz Grunbaum (A-520 at 586:7-24). 

From the 1960s through the 1990s the Reif family sought artworks 

belonging to Fritz and made inquiries to Otto Kallir as early as the 1960s (A-507 at 

533:4-25, 536:15-537:8).  On or about 1965, Paul and Rita Reif approached art 

dealer Otto Kallir in New York and informed him of their interest in learning about 

Fritz’s art collection.  Otto Kallir did not provide them with any helpful 

information (A-507-508 at 536:17-537:8).  Rita Reif testified that from 1965 until 

the 1970s, Paul and Rita Reif contacted other dealers in Austrian and German 

expressionism to try to locate Fritz’s artworks (A-509 at 541:16-542:16; A-511 at 
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550:2-551:19).  Rita Reif testified credibly that from 1965 until the 1970s, Paul 

and Rita Reif believed that Otto Kallir was keeping an eye out for Fritz 

Grunbaum’s art collection (A-476 at 418:20-24).  Tim Reif, Rita’s son, travelled to 

Switzerland.  Eberhard Kornfeld refused to provide documentation of his claim 

that Mathilde Lukacs sold him the Schieles (A-512-513 at 556:20-557-12). 

  In 1992, Jane Kallir offered to trace Fritz Grunbaum works for Rita Reif in 

exchange for a commission (A-509 at 543:16-544:10).  In 1998, the Reifs 

succeeded in persuading D.A. Robert Morgenthau to seize Fritz’s Dead City, 

which was on a temporary loan from Austria to the Museum of Modern Art (A-438 

at 272:14-18; A-496 at 494:8-10).  The Kallirs never revealed Fritz’s ownership or 

Bakalar’s possession of the Drawing to the Reifs. 

T. The Fischer Family’s Lack of Knowledge of Grunbaum’s Art Collection 

From the 1940s through 1999, Grunbaum family members were unaware 

that documentation of Fritz’s art collection had survived World War II (A-531 at 

630:19-24).  With the unsealing of the Nazi-era Austrian probate files in the late 

1990s, the Jewish Property Declarations were discovered by the Jewish 

Community in Vienna (A-558 at 733:22-24).  In 2003, Austrian writer Sophie 

Lillie published Grunbaum’s Jewish Property Declarations in Was Einmal War (A 

Handbook of Vienna’s Plundered Art Collections) (A-558 at 734:5-25; A-487 at 

460:15-22).  Until probate researchers found Leon Fischer and Milos Vavra, family 
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members had no idea that Fritz’s art collection could be documented and traced 

(A-533 at 637:7-20).   

Upon learning that they were heirs in 1998, Leon Fischer and Milos Vavra 

hired researchers and lawyers and asserted prompt claims to any Grunbaum assets 

that they could locate, including claims to paintings located in Austrian museums 

(A-499 at 509:23-510:3; A-501 at 516:8-10; A-531 at 630:11-631:5; A-532 at 

634:16-635:1).  The Grunbaum heirs did not know of the Drawing’s existence until 

2005 (A-533 at 637:7-20).   

When Jane Kallir, the world’s leading Schiele expert, published the Drawing 

in a 1990 catalogue raisonné, the provenance did not include Fritz (A-437 at 

267:18-20; A-438 at 271:17-18) and showed that the Drawing was with a “Private 

collection” (A-447 at 307:13-308:22; P. Ex. 135).  Kallir testified that she was not 

able to deduce that the Drawing was Fritz’s until 1998 (A-455 at 337:1-6, 11-14). 

From the late 1950s until the late 1990s, it was impossible as a practical or 

legal matter for Jewish people to reclaim property stolen from them when such 

property was located in Austria (A-395 at 103:6-104:12; A-498 at 507:14-508:8; 

516:2-7; A-1671). 

U. The Vavra Family’s Lack of Knowledge of Grunbaum’s Art Collection 

Vavra’s family knew that Fritz Grunbaum had been an art collector and they 

knew he died in a concentration camp, but they were unaware that documentation 
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of Fritz’s art collection had survived World War II (A-499 at 507:14-24).  Until 

probate researchers found Leon Fischer and Milos Vavra, family members had no 

idea that Fritz’s art collection could be documented and traced (A-533 at 637:7-

20).  In addition, Vavra’s family, including his aunt, Lilli Zozuli (Fritz’s sister) was 

pinned behind the Iron Curtain in Czechoslovakia under the watch of secret police 

that routinely punished contact with foreign persons and pursuits of private 

property interests (A-1795-99).  At trial, Ivan Vavra testified: “You know, whole 

cities were wiped out off the map, so it was difficult to imagine that an art 

collection would be sitting waiting somewhere for restitution, and it was also 

impossible in Chekoslavakia (sic) after the war and after the Communist take-over 

in 1948 to do anything outside of the country because the Chek(sic) citizens were 

not allowed to have foreign currency that they would obviously need to start a 

search and hire lawyers.” (A-499 at 507:14-24). 

VI. SUMMARY OF ARGUMENT 

The District Court erred on two major fronts, which resulted in additional 

errors of law and erroneous factual conclusions discussed herein.  First, as 

addressed in Point I, the District Court applied a standard of diligence to the true 

owner of a stolen chattel that has been explicitly rejected by New York’s Court of 

Appeals.  In New York, the true owner’s delay (if any) is measured only from the 

time he learns of or reasonably should have learned of the chattel’s location.  The 
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District Court erred by imputing knowledge and lack of diligence to Fischer and 

Vavra’s forebears, after conceding that neither Fischer nor Vavra had knowledge 

nor delayed.  Additionally, New York permits only those who have been vigilant 

and forthright to assert a laches defense.  The District Court failed to apply this test 

to Bakalar’s suspicious, concealed and deceitful acquisition, possession, and 

pursuit of claims to the Drawing.  Additionally, under New York law, a proponent 

of laches must prove that a claimant unreasonably delayed in making the claim and 

that such delay caused prejudice to the possessor.  The Grunbaum family’s public 

and diligent search ensured that Bakalar could not possibly have suffered any 

prejudice.   

Second, as addressed in Point II, the District Court erred in failing to declare 

title in the Co-Heirs.  The District Court’s findings and the record demonstrate that 

Fritz’s art collection rightly belongs to the Co-Heirs.  The Court, in ruling de novo 

here, should find rightful title in the Co-Heirs.  In sum, based upon the record, the 

Court should vacate the decision, declare title in the Co-Heirs and remand with 

instructions for the District Court to compel transfer of the Drawing to its rightful 

owners. 

VII. STANDARD OF REVIEW 

Since the District Court decision appealed from follows a bench trial, this 

Court reviews de novo the District Court’s resolution of mixed questions of law 
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and fact.  Starbucks Corp. v. Wolfe’s Borough Coffee, Inc., 477 F.3d 765, 766 (2d 

Cir. 2007).  Errors in applying New York’s Dead Man’s Statute are reversed if 

such error affects the substantial rights of the parties.   Rosenfeld v. Basquiat, 78 

F.3d 84, 92 (2d Cir. 1996) (applying Dead Man’s Statute and reversing admission 

of incompetent testimony).   

This Court reviews a district court’s decision to admit or exclude evidence 

for abuse of discretion.  Henry v. Wyeth Pharms., Inc., 616 F.3d 134, 149 (2d 

Cir.2010); cf. Sims v. Blot, 534 F.3d 117, 132 (2d Cir.2008)   A district court has 

abused its discretion if it based its ruling on an erroneous view of the law or on a 

clearly erroneous assessment of the evidence, or rendered a decision that cannot be 

located within the range of permissible decisions.  A finding is “clearly erroneous” 

when, although there is evidence to support it, the reviewing court on the entire 

evidence is left with the definite and firm conviction that a mistake has been 

committed.  Revella v. Kohl’s Dept. Stores, Inc., 439 Fed.Appx. 18, 20-21, 2011 

WL 3796310, 2 (2d Cir. 2011) citing United States v. U.S. Gypsum Co., 333 U.S. 

364, 395, 68 S.Ct. 525, 92 L.Ed. 746 (1948). 

VIII. ARGUMENT 

POINT I:  The District Court Erred In Awarding the Drawing To Bakalar 

Because He Failed To Establish a Laches Defense 

 
In analyzing Bakalar’s laches defense, the District Court made a series of 

errors of law, errors in evidentiary rulings affecting the Co-Heirs substantial rights, 
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and errors in its assessments of the evidence in applying the doctrine of laches so 

severe as to persuade this Court that a mistake has been made. 

The doctrine of laches, unlike a statute of limitations, does not depend on 

whether “a certain definite time has elapsed since the cause of action accrued, but 

whether, under all the circumstances of the particular case, plaintiff is chargeable 

with a want of due diligence” in asserting its rights. Astra USA, Inc. v. Bildman, 

375 Fed.Appx. 129, 133, 2010 WL 1731815, 2 (2d Cir. 2010) citing McIntire v. 

Pryor, 173 U.S. 38, 59, 19 S.Ct. 352, 43 L.Ed. 606 (1899) (internal quotation 

marks omitted); see also Brennan v. Nassau County, 352 F.3d 60, 64 (2d 

Cir.2003).   Laches must be pleaded and proved by one who urges it.  Dreikausen 

v. Zoning Bd. of Appeals of Long Beach, 98 N.Y.2d 165, 173 n. 4, 746 N.Y.S.2d 

429, 433 n. 4 (2002).  In New York, the party asserting the affirmative defense of 

laches against the true owner of an artwork must prove:  (i) the true owner knew of 

their ownership claim; (ii) the true owner unreasonably delayed asserting their 

claim without excuse;  and (iii) the asserting party suffered prejudice as a result of 

the true owner’s delay and inaction.  Bakalar v. Vavra, 2006 WL 2311113, *3-4  

(S.D.N.Y. Aug. 10, 2006).    

A. Bakalar Failed To Prove That The True Owners Knew of Their Ownership 
Claims To The Drawing Prior To 2005 
 
The District Court observed: “Indeed, as to Vavra and Fischer personally, 

the application of laches is doubtful given that Vavra only became an heir to 
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Grunbaum’s estate in 1994 and Fischer only became aware of Grunbaum’s estate 

in 1999” (SPA-20).  The uncontroverted trial testimony was that Leon Fischer and 

Milos Vavra did not know of the Drawing’s whereabouts or its connection to Fritz 

Grunbaum prior to being informed in early 2005.  See Sections V.T and V.U.  

From 1964 through 1990, there was literally no way for Vavra or Fischer to know 

that Bakalar possessed the Drawing.  Accordingly, since Bakalar failed to prove 

that the Defendants knew of or could reasonably have known of their claims 

against Bakalar for the Drawing prior to 2005, Bakalar failed to prove the first 

prong of laches. 

1. In Applying the “Knowledge” Prong of Laches, The District Court 
Overlooked Uncontroverted Evidence That Vavra and Fischer’s 
Predecessors Had No Knowledge of the Contents of Fritz’s Collection 

 
In the decision appealed from, the District Court observed that Vavra and his 

predecessors knew of Fritz Grunbaum’s “art collection” (SPA-5). (“Despite 

knowledge of Grunbaum’s art collection (Tr. 506), there is no evidence that Zozuli 

made any efforts to claim it”); (SPA-10) (“Vavra was aware since childhood of 

both Grunbaum’s substantial art collection and his death in a concentration camp.” 

And “Like Vavra, Zozuli was aware of Grunbaum’s art collection…”).  These 

assessments of the evidence and descriptions of Vavra and Zozuli’s knowledge are 

clearly erroneous.  
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 The District Court considered the following two pieces of evidence.  First, 

the District Court considered Vavra’s interrogatory response (Ex. 125, Resp. 6): 

the family “knew that Grunbaum was a successful and popular cabaret performer, 

songwriter, composer of operettas, etc. living in Vienna, a man of substantial 

means, collector of art.”  

Second, the District Court considered Ivan Vavra’s trial testimony: “An 

important part of what I knew about [Fritz] was that he had a collection of art…I 

learned that they were basically an art collecting family, or their father was an art 

dealer in Berne [Brno]9, was a collector.  He [Fritz’s father] had a major collection 

of autographs, which was the hobby Aunt Lilli [Zozuli] inherited from him, and I 

knew that Fritz Grunbaum had an art collection, without any major details.  I didn’t 

hear anything about Egon Schiele at the time.”  (A-498 at 506:9-20).                  

Accordingly, the Vavra line of heirs knew nothing of the art collection’s 

contents or location and did not possess information sufficient to have knowledge 

of any claims.  The District Court clearly erred in concluding that the Vavra line 

“knew of its ownership claim” in sufficient particularity to satisfy the first prong of 

laches.   

 

                                                 
9 Fritz Grunbaum was born in Brno, Moravia (today part of the Czech Republic). 
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2. Vavra’s Predecessors-in-Interest Did Not Know of Their Claims To The 
Drawing or To Fritz’s Art Collection Because They Reasonably Believed 
That Fritz’s Art Collection Did Not Survive World War II 

 

The uncontroverted trial testimony showed that Vavra’s line of heirs 

reasonably believed that they had no claims because Fritz’s art collection was lost 

during World War II.   See Section V.U.  The District Court erred in overlooking 

this testimony. 

3. Vavra and Fischer’s Predecessors-in-Interest Could Not Have Known of 
Potential Claims To Fritz’s Art Collection Because Austrian Probate 
Records Showed That Fritz Had No Estate 

 

The District Court concluded that the Vavra and Fischer lines of heirs were 

aware of their “potential intestate rights” (SPA-20).  This is a clearly erroneous 

assessment of the evidence.  As discussed above, the heirs knew nothing of Fritz’s 

art collection following World War II.  Additionally, it is a conclusion based on an 

error of the law of decedent’s estates, which requires notice before assets are 

probated, and an erroneous reading of the Austrian probate files, which from 1941 

until 1999 showed that Fritz died without an estate. 

A Registration of Death in the Austrian probate file, compiled by an 

Austrian Notary, showed a determination in 1941 that Fritz had no estate (A-982).  

Unlike in the United States, in Austria notaries function in a quasi-judicial capacity 

(Gerichtskommissär) to give potential heirs notice and to make findings regarding 

whether an estate exists to be probated.   Accordingly, there was no probate 

Case: 11-4042     Document: 48     Page: 52      01/19/2012      502166      135



 44

proceeding at any time from 1941 to 1999 that would have put Vavra’s 

predecessors or Fischer’s predecessors on notice that an estate was being probated.  

In the decision appealed from, the District Court correctly found that no Grunbaum 

heirs were authorized by an Austrian probate court from 1941 through 2002 (SPA-

3).   

The District Court’s failure to assess the probative value of the Austrian 

probate files or the knowledge of the Grunbaum family was clearly erroneous.  The 

record shows conclusively that Vavra and Fischer’s predecessors-in-interest had no 

constructive or actual notice of “potential intestate rights” in Fritz’s art collection.  

Notice to heirs is a fundamental premise of the right to private property.  Under 

Austrian law, had Fritz’s collection been part of Fritz’s estate, Zozuli, Fritz’s 

surviving sister, would have been entitled to notice as a distributee.  Probate court 

records show that she never got that notice.  A probate court’s involvement in 

administering a decedent’s estate is so pervasive it is considered state action 

subject to the restrictions of the Fourteenth Amendment. Tulsa Professional 

Collection Services, Inc. v. Pope, 485 U.S. 478, 487- 491, 108 (1988) (termination 

of claims in probate proceedings without actual notice violated due process).  Since 

none of Fritz’s distributees received notice of their property rights, the District 

Court’s legal conclusion that the awareness of “potential intestate rights” of Vavra 
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and Fischer’s predecessors could work a forfeiture of inheritance rights is 

erroneous, violates due process, and should be reversed. 

4. Zozuli Had No Knowledge of Fritz’s Art Collection And Did Not Know 
It Survived Before World War II, So She Could Not Have “Settled” Any 
Claims To It 

 
 The District Court’s conclusion that “Zozuli considered the entire issue of 

her Grunbaum inheritance ‘settled’ in 1952” (SPA-4) is a clearly erroneous 

assessment of the evidence and is premised on errors of law.  First, as discussed in 

Section V.U., there is no evidence that Zozuli had actual knowledge of the 

contents, location or post-World War II survival of Fritz’s art collection.  Second, 

as discussed in Point I.A.3, there was a judicial finding of no estate and thus no 

probate proceeding for her to consider “settled.”  Third, as the District Court 

observed, the 1964 letter from Zozuli to Paul Reif referred only to an inquiry about 

music royalties (for which the knowledge of physical property is not required to 

make a claim), not an art collection (SPA- 4, 19, 21; A-1888). 

For Zozuli to have “settled” her claim to Fritz’s art collection, she must have, 

under both New York and Austrian law, evidenced an “intentional relinquishment 

or abandonment of a known right.”  Carvajal v. Artus, 633 F.3d 95, 106 (2d. Cir. 

2011). Accord  Austrian Civil Code § 551 (inheritance rights can be waived only 

by notarial deed or judicial authentification) (SPA-28).  The 1964 letter from 

Zozuli to Paul Reif makes no reference to an art collection, nor does it clearly 
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express that Zozuli knew that she had any rights whatsoever to Fritz’s estate.   

Indeed, the letter appears to show that Zozuli had been advised that she had no 

rights and that someone else had claimed the music royalties in question.  

Accordingly, the District Court’s conclusion that Zozuli considered any rights to 

Fritz’s art collection “settled” is clearly erroneous. 

B. Bakalar Failed To Prove the Second Prong of Laches: That Vavra, Fischer or 
Their Predecessors Unreasonably Delayed Making Claims Against Bakalar 
Without Excuse 
 
Bakalar failed to prove that the Defendants or their predecessors-in-interest 

unreasonably delayed asserting a claim against him without excuse.   To establish 

laches, it must be proven that any delay by the true owner must be both 

unreasonable and inexcusable.  Skrodelis v. Norbergs, 272 A.D.2d 316, 707 

N.Y.S.2d 197 (2d Dep’t 2000) citing Matter of Barabash, 31 N.Y.2d 76 (1972); 

see also Sotheby’s, Inc. v. Shene, 2009 WL 762697, 4 (S.D.N.Y. 2009) (this 

“requires Shene to prove that Baden-Württemberg knew that Shene possessed the 

book but inexcusably delayed taking action against Shene, and that Shene is 

prejudiced by Baden-Württemberg’s assertion of its rights”).  Again, New York 

does not require the true owner of a stolen artwork to demonstrate due diligence 

because lost art is extremely difficult to recover.  Hoelzer v. City of Stamford, 

Conn., 933 F.2d 1131, 1137 (2d Cir. 1991).  
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1. There Was No Delay Because Fischer and Vavra Filed Claims in Austria 
in 1999 Upon Learning of The Art Collection and Immediately After 
Learning of the Drawing’s Existence  

 
The District Court essentially conceded that Vavra and Fisher did not delay 

(SPA-20) (“as to Vavra and Fischer personally the applicability of laches is 

doubtful given that Vavra only became an heir in 1994 and Fischer only became 

aware of the existence of Grunbaum’s estate in 1999”).  As set forth above, within 

days of learning of the Drawing’s location and provenance, Fischer and Vavra 

asserted claims to the Drawing (A-531 at 630:25-632:5).  This action was 

commenced within ninety days of the disputed Sotheby’s London auction, well 

within New York’s three-year statute of limitations.  Laches is not generally a 

defense to an action filed within the applicable statute of limitations.  Astra USA, 

Inc. v. Bildman, 375 Fed.Appx. 129, 133, 2010 WL 1731815, 2 (2d Cir. 2010) 

citing United States v. Milstein, 401 F.3d 53, 63 (2d Cir.2005). 

Even if their promptness in asserting claims to other artworks in Fritz’s 

collection are properly considered (a legal error disputed in Point I.A), the District 

Court found that Vavra and Fischer asserted such claims against Austrian museums 

in 1999 (SPA-3).  Accordingly, both Vavra and Fischer promptly filed claims, 

hired lawyers and provenance researchers, and filed a claim within months of 

learning that they were Fritz’s heirs and that Fritz’s estate included an art 

collection. 
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2. Vavra, Fischer and Their Ancestors’ Lack of Knowledge That 
Grunbaum’s Collection Survived World War II Would Excuse Any 
Purported Delay 

 
As set forth above in Sections V.T. and V.U., the Co-Heirs and their 

predecessors-in-interest had no knowledge of Fritz’s art collection, excusing any 

purported delay. Even Schiele expert Jane Kallir did not deduce that the Drawing 

was Fritz’s until on or around 1998 (A-455 at 337:1-14).  Kallir did not share that 

information with the Co-Heirs.  Additionally, many members of Fritz’s family 

were murdered.  Different lines fled to different countries, facing barriers of 

language and communication in building new lives out of devastation and horror.   

This displacement and extreme hardship excuses any purported delay. 

Additionally, as set forth above in Point I.A.3, only in 1999 did Austria 

unseal the probate records that contained the Kieslinger Inventory and the Jewish 

Property Declarations that permitted the Grunbaum Heirs to start to trace items 

from the art collection.  Thus, any purported delay from 1940 until 1999 is 

excused. 

Finally, as set forth in Sections V.R., V.T., and VIII.A.1.c. above, Fritz’s 

heirs received no notice of potential rights to Fritz’s art collection as required by 

Austrian law and due process.  This lack of notice excuses any purported delay. 

 

Case: 11-4042     Document: 48     Page: 57      01/19/2012      502166      135



 49

3. The District Court Erred In Imputing Delay To A Lack of Diligence 
Because New York Limits The Laches Analysis To The Period The True 
Owner Knew of the Stolen Chattel’s Location 
 

Although New York law requires no diligence of a true owner of stolen art, 

New York law recognizes that the true owner, having discovered the location of its 

lost property, cannot unreasonably delay making demand upon the person in 

possession of the property.  Lubell, 77 N.Y.2d at 319.  As the New York Court of 

Appeals stated in Lubell: “[I]t would not be prudent to extend the case law and 

impose the additional duty of diligence before the true owner has reason to know 

where its missing chattel is to be found.” Id. at 320.  Thus, the duties of diligence 

relevant to a laches inquiry trigger only after the true owner learns of the location 

of the stolen chattel.  Accord Kamat v. Kurtha,  2008 WL 5505880, *6 (S.D.N.Y. 

2008) (relevant time period is from when Defendant first discovered that Wood 

was in possession of the Painting until time when Defendant contacted Sotheby’s 

and requested that it withdraw the Painting from the auction).   The District Court 

erred because, as discussed above, Fischer and Vavra did not delay after learning 

of the Drawing’s location. 

The District Court relied heavily on Judge Rakoff’s decision in Sanchez v. 

Trustees of the University of Pennsylvania, 2005 WL 94847 (S.D.N.Y. 2004).  

Judge Rakoff, in turn, relied on DeWeerth for this proposition, long after New 

York law had been clarified to the contrary.  The District Court also relied on 
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Greek Orthodox Patriarchate of Jerusalem v. Christie’s, Inc., 1999 WL 673347 

(S.D.N.Y. Aug. 30, 1999) (SPA-16-21).  But this Court already specifically 

instructed the District Court that Greek Orthodox was wrongly decided. Bakalar, 

619 F.3d at 145.  Greek Orthodox, like the decision appealed from, committed the 

additional error of failing to limit the laches analysis to the period when the true 

owner knew the chattel’s location. Lubell, 77 N.Y.2d at 320-321.  Based on the 

District Court’s erroneous view of New York law, the judgment should be 

reversed. 

C. Since Other Members of  The Grunbaum Family Made Diligent and Public 
Efforts To Find Fritz’s Art Collection, Putting The World on Notice of Their 
Claims, Bakalar Could Suffer No Prejudice 
 

Bakalar failed to prove that (a) he suffered prejudice or (b) that such 

prejudice was a result of any delay by Vavra or Fischer.  Where courts have 

allowed a laches defense to be premised on an evidence-based predicate, they have 

done so because that evidence would have been relevant to one or more essential 

issues in dispute between the parties.  Vineberg v. Bissonnette, 548 F.3d 50, 58 (1st 

Cir. 2008). The District Court’s finding that Bakalar’s inability to interview 

Mathilde Lukacs caused him prejudice is erroneous for three reasons.    
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1. Bakalar Could Not Have Been Prejudiced Because The Grunbaum 
Family’s Public and Diligent Search for Fritz’s Art Collection Put The 
World On Notice of Claims To Grunbaum’s Collection 
 

The District Court erred by overlooking that the Grunbaum family’s public 

and diligent search put the art world, including Bakalar’s dealer, on notice of their 

claims from at least the 1960s.  In assessing the record, the District Court erred in 

overlooking the efforts of the Reifs, calling the efforts “unsuccessful” and 

relegating them to a footnote (SPA-3).  This assessment of the evidence was 

clearly erroneous. 

Bakalar concedes from the outset that the Reifs are related to the Grunbaums 

and their efforts to reclaim Dead City received “enormous worldwide publicity.”  

(A-40 at ¶ 42).   Additionally, the trial record shows that Grunbaum’s second 

cousin Paul Reif and his widow Rita conducted a public and diligent search for 

Grunbaum’s art collection that spanned decades.  See Section V.S.  If Otto Kallir 

knew where the Drawing was, he concealed its location from the Reifs when they 

inquired.   If Bakalar was ignorant in the 1960s of the Reif’s diligent search as he 

claims, the causation of his ignorance was the faithless Otto Kallir and Bakalar’s 

own lack of diligence—not the Grunbaum family.  Since Otto Kallir lied to the 

Reifs and Kornfeld stonewalled the Reifs, there is no reason to believe that any 

earlier investigation by the Vavra of Fischer forebears could have achieved a better 
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result, as the District Court incorrectly assumes.  Accordingly, the District Court’s 

finding of prejudice is clearly erroneous. 

2. Bakalar’s Failure To Conduct Provenance Research and His Lack of 
Vigilance Caused Any Loss of Evidence, Not Any Delay By The 
Grunbaum Heirs 

 
As the District Court correctly observed, laches is “an equitable defense 

based on the maxim vigilantibus non dormientibus aequitas subvenit (equity aids 

the vigilant, not those who sleep on their rights).” Bakalar v. Vavra, 2006 WL 

2311113, 3 (S.D.N.Y. 2006) citing Ivani Contracting Corp. v. City of New York, 

103 F.3d 257, 259 (2d Cir.1997); accord Ikelionwu v. U.S., 150 F.3d 233, 237 (2d 

Cir.1998).  

Bakalar is a highly sophisticated art collector.  See Section V.P.  The District 

Court failed to assess his superior knowledge and education.  Bakalar testified that 

he did not investigate the Drawing’s provenance prior to acquiring it or for forty 

years thereafter (A-385 at 63:2-13; A-386 at 65:4-8; A-387 at 71:5-11).  “When the 

means of knowledge are open and at hand, or furnished to the purchaser or his 

agent, and no effort is made to prevent the party from using them, and especially 

where the purchaser undertakes examination for himself, he will not be heard to 

say that he has been deceived to his injury by the misrepresentations of the 

vendor.” Grumman Allied Indus. v. Rohr Indus., 748 F.2d 729, 737 (2d Cir.1984) 

citing Shappirio v. Goldberg, 192 U.S. 232, 241-42 (1904).  A purchaser of 
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antiquities might take the following steps to take to avoid purchasing stolen 

property: 

a formal IFAR search; a documented authenticity check by disinterested 
experts; a full background search of the seller and his claim of title; 
insurance protection and a contingency sales contract; and the like. If 
[possessor] would have pursued such methods, perhaps she would have 
discovered in time what she has now discovered too late: the Church has a 
valid, superior and enforceable claim to these Byzantine treasures, which 
therefore must be returned to it. 
 

Autocephalous Greek-Orthodox Church of Cyprus v. Goldberg & Feldman Fine 

Arts, Inc., 917 F.2d 278, 294 (7th Cir. 1990).   

But Bakalar never asked any of his art advisors to document the Drawing’s 

provenance while Otto Kallir and Lukacs were alive.  Bakalar cannot now blame 

Defendants for his lack of vigilance in failing to collect evidence. 

3. Bakalar Cannot Be Prejudiced Because of the Suspicious Circumstances 
Under Which He Acquired the Drawing Put Him on Notice of Any Title 
Defects 
 

The District Court erred in its assessment of the evidence of the suspicious 

circumstances in which Bakalar acquired the Drawing.  At trial, Bakalar was 

unable to establish the value of the Kaethe Kollwitz lithographs he swapped for the 

Drawing.  See Section V.P.  To prove the value of a print, a proponent must show 

the evidence of that specific print.  David Tunick Inc. v. Kornfeld, 838 F. Supp. 848 

(S.D.N.Y. 1993).   Jane Kallir could not do so (A-449 at 315:19-316:23). 
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Bakalar’s trial testimony that he was unaware that Nazis “were focusing on 

art objects until this lawsuit” (A-391-392 at 88:17-89:5) is preposterous.  As a 

trader of obscure German and Austrian expressionist art, he could hardly fail to 

know that Kollwitz’s antiwar works were hated by Hitler and removed from 

German museums or that Schiele’s collectors were to a large extent Austrian Jews 

murdered in Vienna.  

At the end of World War II through the 1950s, the U.S. government issued 

warnings to collectors and art dealers against acquiring artworks of European 

origin that entered the country after 1933 without clear provenance.   See Section 

V.K.  Nazi art looting was featured in popular film such as The Train (1964), a 

film starring Burt Lancaster, and in publications that Bakalar was certainly aware 

of such as the New York Times, The New Yorker, and The Atlantic (A-1722-23).  

Swiss provenance is a “red flag” in the art collecting world, requiring even the 

average purchaser to investigate the source of the artwork (A-1666-70).  Plaintiff is 

a sophisticated art purchaser who has specialized in acquiring and selling major 

European paintings for decades.  See Section V.P.  Notwithstanding his wealth, 

erudition, and his superior knowledge that would have permitted him to trace the 

Drawing’s provenance at any time, Bakalar conceded at trial to a lack of vigilance 

which, in light of the facts, was tantamount to willing blindness.   See Section V.P.   
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D. Bakalar’s Laches Defense Is Barred By Unclean Hands  

Courts require clean hands where the party asking for the invocation of an 

equitable doctrine has committed some unconscionable act that is “directly related 

to the subject matter in litigation.”  PenneCom B.V. v. Merrill Lynch & Co., Inc., 

372 F.3d 488, 493 (2d Cir. 2004) citing Aris-Isotoner Gloves, Inc. v. Berkshire 

Fashions, Inc., 792 F.Supp. 969, 970-72 (S.D.N.Y.) (holding that the unclean 

hands doctrine would defeat the affirmative defense of laches where a defendant 

had, in a prior proceeding, given false testimony directly related to the 

circumstances giving rise to the laches defense), aff’d, 983 F.2d 1048 (2d 

Cir.1992).  “[L]aches is not a complete defense to a claim” and its prejudice prong 

demands that “the bar it raises should be no broader than the prejudice shown.” 

Cayuga Indian Nation of N.Y. v. Pataki, 413 F.3d 266, 283 (2d Cir. 2005); see also 

Mishcon de Reya New York LLP v. Grail Semiconductor, Inc., 2011 WL 6957595, 

6 (S.D.N.Y. 2011). 

In applying the laches doctrine, the District Court erred in overlooking 

deceitful allegations in Bakalar’s Complaint directly related to the stolen Drawing.   

At trial, each of these critical contentions proved to be untruthful.   

“A party asserting an equitable defense such as laches must demonstrate that 

it comes before the court with clean hands.” Eppendorf Netheler Hinz GMBH v. 

Nat’l Scientific Supply Co., Inc., 14 Fed.Appx. 102, 105, 2001 WL 798844 at 3 (2d 
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Cir. 2001).  Willful failure to disclose evidence will result in the rejection of an 

asserted laches defense.  Brown v. Michelin Tire Corp., 204 A.D.2d 255, 611 

N.Y.S. 2d 594 (2d Dep’t 1994).   

First, Bakalar’s Complaint paragraph 37 alleges as follows:  “In or about 

1963, Plaintiff purchased the Drawing at Gallerie St. Etienne in New York.  At the 

time of purchase, Otto Kallir advised Plaintiff that the Drawing had been acquired 

from Gutekunst & Klipstein in Switzerland.”  (A-39 at ¶ 37).   Yet at trial, Bakalar 

claimed that he did not hear about the Drawing’s provenance until 2005 (A-385-86 

at 64:24-65:15; A-387 at 71:5-11). 

Second, Bakalar’s Complaint alleges, “For decades thereafter, the Drawing 

was exhibited in various locations, described in scholarly texts and publicly 

documented as belonging to Plaintiff’s collection.”  (A-34 at ¶ 15).   Bakalar 

further alleges that in 1990, a catalogue raisonné was published that would have 

permitted anyone to know that he possessed the Drawing (A-32 at ¶8).  But this too 

was shown to be false at trial.  See Section V.P. 

Thus the reality was that since 1990 through 1999, Bakalar either caused to 

be published or allowed to be published a misleading provenance for the Drawing 

that concealed his ownership.  This provenance also:  (1) concealed the Grunbaum 

provenance;  (2) did not reflect Bakalar’s current litigation theory that Mathilde 

Lukacs possessed the Drawing;  and (3) did not disclose available evidence tending 
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to indicate that the Drawing was stolen or even possibly stolen.  This misleading 

provenance demonstrates that Bakalar concealed information about the Drawing 

then in his possession that would indicate to others that the Drawing might be 

stolen.  Bakalar’s concealment and his active misrepresentation to the Court give 

him unclean hands which should bar his invocation of equity. 

POINT II:  Because the Co-Heirs Demonstrated Fritz’s Ownership of  the 

Drawing at the Time of His Imprisonment in 1938, the District 

Court Should Have Declared the Co-Heirs’ Title. 

 
In its mandate, this Court instructed the District Court that “if the District 

Judge determines that Vavra and Fischer have made a threshold showing that they 

have an arguable claim to the Drawing, New York law places the burden on 

Bakalar, the current possessor, to prove that the Drawing was not stolen.” 619 F.3d 

136 citing Lubell, 77 N.Y.2d at 321.  The Co-Heirs met their burden and Bakalar 

failed in his.     

A. The Co-Heirs Proved Good Title to the Drawing 
 

1. The District Court Correctly Found That the Drawing Was Owned By 
Grunbaum as of March 1938 

 
The District Court correctly concluded that the Drawing belonged to 

Grunbaum. ---- F. Supp.2d -----, 2011 WL 3628884 at * 4 (August 17, 2011 

S.D.N.Y.) (SPA-2). This determination was based on Fritz’s ownership of Egon 

Schiele’s Dead City and testimony relating to a 1956 Swiss sale that included fifty-

four other Schieles owned by Fritz before World War II and on testimony of 
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Bakalar’s witnesses Jane Kallir of the Galerie St. Etienne, Eberhard Kornfeld of 

Galerie Kornfeld (formerly Gutekunst & Klipstein), and Lucien Simmons of 

Sotheby’s.  See Section V.M. 

2. The Co-Heirs Established That As of March 1938 Fritz Was Imprisoned 
in Dachau Where He Died Penniless 

 
Fritz was arrested by the Nazis on or about March 20, 1938 and remained in 

Nazi concentration camps until his death in Dachau on or about January 14, 1941 

(A-577; A-981).  From June 30, 1939 until his death on January 14, 1941, Fritz 

never recovered his art collection (A-553 at 715:6-17; A-557 at 731:9-17).  A June 

9, 1941 Registration of Death for Fritz identifies Elisabeth as “the deceased’s 

widow” and “heiress” and states that “[i]n the absence of an estate, there are no 

estate-related proceedings” and that Fritz left no will (the “Registration of Death”) 

(A-577-578; A-982-983).   Accordingly, Fritz died in the Dachau Concentration 

Camp despoiled of all of his property, including the art collection containing 

eighty-one works by Egon Schiele. See Section V.A and V.I. 

3. The District Court Correctly Recognized That The Co-Heirs Were The 
Sole Heirs To Be Awarded Fritz’s Estate   

 
As the District Court correctly found, the Co-Heirs commenced a probate 

proceeding in 1999 pursuant to which an Austrian court issued a decree in 2002 

awarding them each an undivided fifty (50%) percent interest in Fritz’s estate 
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(SPA-3).  The District Court correctly found that there is no evidence of any other 

heirs of Fritz Grunbaum ever being recognized by an Austrian court (SPA-3).    

4. Once Grunbaum Was In Dachau All Transfers of His Property Were 
Presumptively Void As Against the Co-Heirs; There Is No Further 
Evidentiary Burden on the Co-Heirs 

 
Under New York law, the Co-Heirs have satisfied their burden of proof to 

obtain replevin by showing Fritz’s ownership and circumstances demonstrating 

non-abandonment. Menzel v. List, 267 N.Y.S.2d 804, 819 (Sup. Ct. NY. Co. 1966), 

modified 279 N.Y.S.2d 608 (1st Dep’t 1967) modified and affirmed 24 N.Y.2d 91 

(1969).   Under New York law, “duress consists in menace or actual or threatened 

physical violence or imprisonment….  Where duress is established in law or in 

equity no consent of a testator at all is possible.”  In re Estate of Rasasco, 2011 

WL 1467632, *7 (N.Y.Sur. 2011).  Prior to trial, Defendants moved in limine to 

exclude Eberhard Kornfeld’s deposition testimony under New York’s Dead Man’s 

Statute, New York Civil Practice Law and Rules (“CPLR”) § 4519.  CPLR 4519 

bars testimony of an interested person relating to a transaction with a decedent in 

an action against the “executor, administrator or survivor of a deceased person...or 

[against] a person deriving his title…through or under a deceased person.” 

Rosenfeld v. Basquiat, 78 F.3d 84, 88 (2d Cir. 1996).   

The Co-Heirs are “survivors” of Fritz.  Kornfeld personally acquired at least 

three Schieles listed in the 1956 Catalog: Red Blouse, Portrait of Arthur Roessler 
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and Otto Benesch (A-613-614 at 838:24-840:4).  Bakalar claims title through 

Lukacs.  CPLR 4519 applies because New York provides the rule of decision. Fed. 

R. Evid. 601.  The District Court erred when it found that “[Kornfeld] is not 

involved in a transaction with the decedent or the decedent’s estate” (A-352 at 

11:14-16). Galerie St. Etienne’s records of the Schieles purchased from Kornfeld’s 

1956 Catalog contain no mention of Lukacs, suggestings that the Lukacs story was 

fabricated (A-438 at 271:14-18).  Kornfeld’s authenticated contemporaneous 

inventory records show a February 7, 1956 cash payment, an absence of Lukacs’ 

name, and no April 24, 1956 invoice (A-1526 at 41:11-15; A-1529-30 at 44:12-

45:23; A-888-897). Allied records show no record of Fritz’s art collection being 

returned to Lukacs (A-1665-66).  The absence of these business records and public 

records demonstrates that Lukacs did not possess or sell Fritz’s artworks to 

Kornfeld.  Fed. R. Evid. 803(7) & (10). 

On November 26, 2007, the Co-Heirs sought leave to file an expert report of 

Dr. Jonathan Petropoulos interpreting documents showing that Nazis looted Fritz’s 

art collection (A-173-175).  On December 3, 2007 the District Court wrote 

“application denied” without explanation (A-173).  The Co-Heirs were diligent and 

showed the necessity at trial of testimony interpreting historical evidence relating 

to Nazi confiscation of Fritz’s art collection (A-173-175).  Prior to trial, the District 

Court again excluded Dr. Petropoulos as a rebuttal witness (A-204-206 at 26:24-
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28:9).  The District Court abused its discretion since it permitted Bakalar to amend 

his complaint and to change his entire theory of the case on the eve of trial.  

Following remand, the Co-Heirs again sought to supplement the record with 

Petropoulos’ expert testimony. 

Proof of historical facts is routinely done through experts. New York v. 

Shinnecock Indian Nation, 523 F. Supp.2d 185 (E.D.N.Y. 2007) (collecting cases).   

Since the District Court found that Fritz owned the Drawing and he died 

penniless and imprisoned in the Dachau Concentration Camp, the entire Lukacs 

scenario is irrelevant to legal title.  The Co-Heirs have established that duress voids 

any post-1938 transfers and are entitled to a declaration of title and immediate 

possession of the Drawing. 

B. Because Bakalar Failed To Prove Legal Title In Mathilde Lukacs, Bakalar 
Failed To Prove The Drawing Was Not Stolen 

 
Bakalar advanced a number of theories urging the District Court that 

Mathilde Lukacs could have transferred title to the Drawing.  The District Court 

correctly rejected all of them.  New York law presumes that the deceased Fritz did 

not transfer title to the Drawing to a third party unless Bakalar proves such a 

transfer of title by “clear and convincing” evidence.  Gruen v. Gruen,  68 N.Y.2d 

48, 53 (1986); Fed. R. Evid. 302.  Accordingly, legal title to the Drawing—and, 

thus, the right of its possession—remains in Fritz’s estate with the Co-Heirs. 
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CONCLUSION 

The District Court erred by applying New York’s laches doctrine in a 

manner explicitly rejected by New York’s Court of Appeals to defeat the Co-

Heirs’ legal title.  In addition, this Court’s mandate “suggested” the record showed 

evidence that the Nazis looted the Drawing from Fritz Grunbaum and directed 

further proceedings.   Instead, the District Court declined this Court’s suggestion 

and overlooked the evidence.  The District Court relied on a Swiss art dealer’s 

untrustworthy and inadmissible testimony involving a transaction with a decedent 

that is contradicted by admissible evidence in the record.  In doing so, the District 

Court erred. 

For the foregoing reasons, the Judgment should be reversed and judgment 

should be entered for the Co-Heirs (1) declaring them to be the owners of Fritz 

Grunbaum’s art collection; (2) ordering the Drawing’s return to the Co-Heirs and 

(3) entering judgment against Bakalar for conversion together with the reasonable 

costs of recovery and (4) dismissing Bakalar’s claim of laches.  The case should be 

remanded with directions for discovery into all artworks in the estate and replevin 

of all artworks within the District Court’s jurisdiction. 
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Dated:  January 19, 2012 

   New York, New York 
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 Tel: (212) 682-8811 
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UNITED STATES DISTRICT COURT

: :.":::y.:i':Y:: ?: ):y. lgY ."
DAVID BAKALAR, 05 Civ. 3037 (wHP)

MEMORANDUM & ORDERPlaintiff,

-against-

MILOS VAVRA and LEON FISCHER.

Defendants.
--x

WILLIAM H. PAULEY III, District Judge:

This labyrinthine proceeding revolves around a relatively minor work by the

Austrian artist Egon Schiele (the "Drawing"). In 2005, PlaintiffDavid Bakalar ("Bakalar") filed

a declaratory judgment action against Defendants Milos Vawa ("Vawa") and Leon Fischer

("Fischer"), seeking a ruling that he is the lawful owner of the Drawing. Vavra and Fischer

counterclaimed for conversion and replevin. Following a bench trial in July 2008, this Court

applied Swiss law to the issue of whether Bakalar acquired title to the Drawing and awarded

judgment to Plaintiff. In September 2010, the Court of Appeals vacated and remanded for

consideration of that issue under New York law.l

On remand, Bakalar once more moves for declaratory judgment. Defendants also

move for reconsideration of this Court's order dated April 18, 2011, denying as futile their

request for a pre-motion conference to strike a decision of the Austrian Restitution Committee,

attached to Bakalar's moving brief. For the following reasons, this Court again awards judgment

to Bakalar. Accordingly, Defendants' counterclaims are denied, and their motion for

reconsideration, construed as a motion to strike. is denied as moot.

I Ironically, neither party argued before this Court or the Court of Appeals that New York law
applied to the question. Bakalar urged application of Swiss law, while Vawa and Fischer argued
for Austrian law.

USDC SDNY
DOCUMENT
II-NC IRONICALLY FILED
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BACKGROUND

The facts are set forth comprehensively in this Court's prior memoranda and

orders. See Bakalar v. vawa. -- F. Supp. 2d ----,05 Civ. 3037 (wHP),201r wL 165407

(S.D.N.Y. Jan. 14, 20ll); Bakalar v. Vawa- 05 Civ. 3037 (WHP), 2008 WL 4067335 (S.D.N.Y.

Sept. 2, 2008); Bakalar v. Vawa" 550 F. Supp. 2d 548 (S.D.N.Y. 2008); Bakalar v. Vavra, 05

Civ. 3037 (wHP), 2006 wL 23lll13 (S.D.N.Y. Aug. 10,2006); Bakalar v. vavra,327 F.R.D.

59 (S.D.N.Y.2006).

I. The Drawing

This dispute centers on a 1917 drawing by Egon Schiele ("Schiele") in crayon and

gouache known as "Seated Woman With Bent Left Leg (Torso)." Although the turmoil of

World War II and the loss of evidence in the intervening years have obscured the Drawing's

provenance, this Court previously made certain findings of fact. See Bakalar, 2008 WL

4067335, at *l-5. First, this Court found that Fritz Grunbaum ("Grunbaum")-aprominent

Austrian Jewish art collector-possessed the Drawing prior to World War II. Bakalar, 2008 WL

4067335, at *4'5. That determination was based on evidence of his prior ownership of another

Schiele work and the testimony of Jane Kallir, director of Galerie Gutekunst in Bem,

Switzerland. Bakalar,2008 wL 4a6n35,at*4-5. In 1938, FmruKieslinger, aNazi art

appraiser, inventoried Grunbaum's art collection, including 81 works by Egon Schiele. (JPTO

Stip. Fact 12; Ex. 105.) The inventory listed only five Schiele works by name, none of which

correspond to the Drawing, and it is impossible to determine whether the Drawing was among

the remaining works. (Ex. 105.) However, based on the deposition testimony of Eberhard

Kornfeld, a former partner at Gallery Gutekunst, this Court concluded that the Drawing was sold

SPA-2
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to that gallery in 1956 by Mathilde Lukacs ("Lukacs"), Grunbaum's sister-in-law. Bakalar,2008

WL 406733 5, at*2-3. Later that year, Galerie Gutekunst sold the Drawing to Galerie St.

Etienne, aNew York gallery specializing in Austrian and German art. Bakalar,2008 WL

4067335, at *1. In 1964, Bakalar purchased the drawing in good faith from Galerie St. Etienne.

Bakalar,2008 WL 4067335, at *1, 9. This Court reaffirms these factual findings.

II. The Grunbaum Heirs and Their Efforts to Recover Grunbaum Property

In 1938, Grunbaum was arrested by the Nazis and sent to the concentration camp

at Dachau, where he was compelled to sign a power of attorney in favor of his wife, Elisabeth

Grunbaum. (JPTO Stip. Fact 18; Ex. 105 at P815.) He died there in 1941. (JPTO Stip. Fact 9;

Ex. 149 at DBM 3975;8x.137 atP805.) ln1944, Elisabeth Grunbaum also died in a

concentration camp. (JPTO Stip. Fact 32.) Fischer and Vawa first asserted a claim to

Grunbaum's estate in 1999, and an Austrian Court issued certificates of inheritance and

distribution decrees in their favor in 2002, awarding each an undivided 50% interest in the estate.

(Declaration of Raymond J. Dowd dated Apr. 20,2011 ("Dowd Decl.") Ex. B: Supplemental

Expert Opinion of Dr. Kathrin Hdfer ("Hcifer Supp. Op.') 2; Dowd Decl. Exs. F, H: Letters to

Vavra and Fischer from Austrian Claims Committee.) There is no evidence aside from those

proceedings that Defendants or their ancestors had been recognized as heirs by the Austrian

courts.2

' ln 1963, a German court awarded a certificate of inheritance to Grunbaum property to Paul and
Rita Reif, distant cousins of Grunbaum. That certificate was rescinded in 1998 when German
authorities learned that Paul Reif had provided false information about his relationship to
Grunbaum. (Exs. FF, 149;Tr.595.) The Reifs were also unsuccessful in efforts to recover Dead
City III, a major Schiele work, from the Museum of Modem Art in New York. See In re Grand
Jury Subpo-ena Duces Tecum, 719 N.E.2d897,898-99 (N.y. 1999).
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A. Milos Vavra

Frtiz Grumbaum was survived by his brother, Paul, who died in 1942, and his

sister, Elise Zozuli ("Zozari"), who died n 1977. (JPTO Stip. Fact 30.) zozulihad one

daughter, Marta Bakalova ("Bakalova"). (JPTO Stip. Fact 30.) Vavra is Marta Bakalova's

nephew. (Tt. 515.) From childhood, Vawa knew of his relationship to Grunbaum and

Grunbaum's art collecting and eventual death in a concenhation camp. (Ex. 125, Resps. 5, 6.)

On Bakalova's death in 1994, Vawa became an heir to Grunbaum's estate. (Tr. 506.) However,

prior to being contacted by an attorney in 1998, he made no ef[ort to locate or lay claim to any

Grunbaum property. (Ex. 125, Resp. 14.) Indeed, to the best of his knowledge, no such efforts

were made by any member of his family. (Ex. 125, Resp. 15; see also Tr. 509-10). There is no

evidence in the record suggesting otherwise.

Zozrsli lived in Czechoslovakia after World War II. (See Ex. 125 Resp. I l.) Both

Vavra and his brother, Ivan, stated that "conditions in Communist Czechoslovakia rendered

pursuit of any restitution efforts impossible and dangerous." (Ex. 125, Resp. I l; Tr. 507-08,

515-16.) Despite the purported dangers, however, Zozulidid make certain efforts to recover

Grunbaum property. Based on a letter written by Zozuli in 1964, it is apparent that, in or around

1952,Zonii received word from an Austrian attorney that she may have a claim to Grunbaum's

music royalties. (Ex. 21.) As a result, she "sent him all the necessary papers, ran up various

expenses," and visited the Austrian consulate in Prague. (Ex. 21.) Thereafter, the attomey

informed her that "the Brussels sisters of Lilli Grunbaum (Fritz's wife) presented themselves as

heirs," and Zoztili considered the matter "settled." (Ex. 2l .) The reference to the "Brussels

sisters" is almost certainly a reference to Lukacs, who lived in Brussels between l94t and 1957

and was then the only surviving sibling of Elisabeth Grunbaum. (JPTO Stip. Fact 23; Exs. 26,
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146.) Despite knowledge of Grunbaum's art collection (Tr. 506), there is no indication that

Zoanli made any efforts to claim it. Given thatZoztiliconsidered the matter of her inheritance to

certain Grunbaum properly "settled" after learning of Lukacs inl952,and that her 1964 letter

referenced no further recovery efforts, this Court finds that Zoniliconsidered the entire issue of

her Grunbaum inheritance "settled" in 1952. There is no evidence in the record to contradict this

finding, nor is there any evidence of any further efforts by Zozlulito recover any Grunbaum

properly prior to her death in 1977.

B. Leon Fischer

Elisabeth Grunbaum was survived by four siblings, including her brother, Ma:r

Herzl ("Herzf'). (JPTO Stip. Fact 33.) Herzl died in 1946, survived by his daughter, Rene

Herzl, and a grandson, Leon Fischer. (JPTO Stip. Fact 33.) Fischer only became aware of his

relationship to Grunbaum in 1999. (Tr. 630.) However, he had known since his childhood that

one of his grandfather's sisters (i.e., Elisabeth Grunbaum) had perished in the Holocaust. (Tr.

634'35,655.) Fischer's parents were well versed in their family's history. Fischer's minimal

knowledge of the history of his family during the Holocaust originated from conversations he

overheard among family elders, including his parents. (See Tr. 634-35,648.) However,

Fischer's parents generally refrained from speaking about the Holocaust with Fischer when he

was a child. (Tr. 635,648.) Although the precise details of his parents' knowledge are now lost,

it is clear that they knew far more about these matters than Fischer himself. (See Tr. 634-35,

655.) The reasonable inference from these facts is that Fischer's parents were aware that

Elizabeth Grunbaum had perished in the Holocaust.

Fischer's parents and grandparents remained in "pretty close contacf'with

Lukacs, and Fischer and his parents even visited her once on a trip to Europe in 1959. (Tr. 633-

SPA-5
Case: 11-4042     Document: 48     Page: 80      01/19/2012      502166      135



case 1:05-cv-03037-wHP Document 273 Filed 08117111 paqe 6 of 24

34.) Yet to Fischer's knowledge, his parents never made any claims for restitution or reparation

for Grunbaum property (Tr. 655.) Fischer's grandfather, Max Herzl,was integral to Lukacs's

escape from Ausfiia in or about 1938, successfully obtaining emigration visas for her and her

husband. @xs. 158, 159.) Similar efforts by Herzl on behalf of the Grunbaums were

unsuccessful. (Ex. 155.) There is no evidence, however, that Herzl made any claim to

Grunbaum property.

III. Procedural History

After a bench trial, this Court applied Swiss law to the issue of whether Bakalar

acquired good title to the Drawing. Under Swiss law, a person who acquires and takes

possession of an object in good faith becomes the owner even if the seller was not entitled or

authorized to transfer ownership. Bakalar, 2008 WL 4067335,a1 *7. Furthennore, a purchaser

has no general duty to inquire about a seller's authority to sell the object or about its origins

unless suspicious circumstances exist. Bakalar,2008 WL 4067335,at *7. Finding no suspicious

circumstances that would require investigation, this Court held that Galerie Gutekunst purchased

the Drawing from Lukacs in good faith and therefore passed title to Galerie St. Etienne, which in

turn passed title to Bakalar. Bakalar, 2008 WL 4067335,at *8-9.

Judge Korman, writing for a unanimous panel, vacated and remanded, holding

that New York law rather than Swiss law applies to the issue of whether Bakalar acquired good

title to the Drawing. This ruling effectively shifted the burden to Bakalar to prove that the

Drawing was not stolen. Bakalar v. Vavra, 619 F.3d 136,146 (2d Cir. 2010). In this regard, the

Court of Appeals offered the following guidance:

The district judge found that the Grunbaum heirs had failed to
produce "any concrete evidence that the Nazis looted the drawing
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or that it was otherwise taken from Gumbaum." Our reading of the
record suggests that there may be such evidence, and that the
district judge, by applyng Swiss law, erred in placing the burden
of proof on the Grumbaum heirs in this regard. . . . tIfl the district
judge determines that Vavra and Fischer have made a tbreshold
showing that they have an arguable claim to the drawing, New
York law places the burden on Bakalar, the current possessor, to
prove that the drawing was not stolen. Moreover, should the
district judge conclude that the Grunbaum heirs are entitled to
prevail on the issue of the validity of Bakalar's title to the drawing,
the districtjudge should also address the issue oflaches.

Bakalar, 619 F.3d at 147.

In a concuning opinion, Judge Korman wrote to "fill th[e] gap" left by the

majority opinion and elaborated on the "concrets evidence that the Nazis looted the Drawing or

that it was otherwise taken from Grunbaum." BAkalg[, 619 F.3d 136, 148 (Korman, J.,

concuning). The concurrence opined that any transfer subsequent to Grunbaum's execution of

the power of attomey at Dachau was void as a product of duress.3

DISCUSSION

I. Title to the Drawing

A. New York Law on the Recovery of Stolen Chatte!

"[I]n New York, a thief cannot pass good title." Bakalar, 619 F.3d at 140 (citing

Menzel v. List,267 N.Y.S.2d 804 (1966). Thus, "absent other considerations an artwork stolen

during World War II still belongs to the original owner, even ifthere have been several

3 On remand, Vavra and Fischer adopted the rationale advanced by Judge Korman in his
concurring opinion as a new theory of their counterclaim. In a demonstration of the dangers of
dicta the concurrence spawned substantial additional briefing concerning an argument that, after
due consideration, this Court finds to be without merit. As Justice Frankfurter observed,
"[d]eliberate dicta. . . should be deliberately avoided." United States v. U.S. Gypsum Co.,333
U.S. 364, 411 (194S) (Frankfuter, J., concuffing). Courts should "avoid passing gratuitously on
an important issue . . . where due consideration of [that issue] has been crowded out by
complicated and elaborate issues that have to be decided." Gvpsum Co., 333 U.S. at 411.

SPA-7
Case: 11-4042     Document: 48     Page: 82      01/19/2012      502166      135



Case 1:05-cv-03037-WHP Document U,, i'rO Otrtriit Page B of 24

subsequent buyers and even if each of those buyers was completely unaware that []he was

buying stolen goods." Bakalar, 619 F.3d at l4l (quoting Michelle I. Turner, Note, The Innocent

Buyer of Art Looted During World War II, 32 Vand. J. Transnat'l L. 1511,1534 (1999).). When

"an issue of fact exists as to whether the [chattel] was stolen . . . , the burden of proof with

respect to this issue is on [the possessor]." Bakalar, 619 F.3d atl42 (quoting Solomon R.

Guggenheim Found. v. Lubell, 550 N.Y.S.2d 618 (App. Div. 1990). Accordingly, if "Vawa and

Fischer [make] a th'reshold showing that they have an arguable claim to the Drawing, New York

law places the burden on Bakalar, the cunent possessor, to prove that the Drawing was not

stolen." Bakalar, 619 F.3d at 147.

B. Whether the Drawine was Stolen

Defendants offer two competing theories of the Drawing's theft. First, they argue

that the Drawing may have been stolen by the Nazis. Second, even assuming that the Drawing

remained in the family, Defendants argue that Bakalar cannot establish that Lukacs acquired

possession in a manner that permitted her to convey title to Galerie Gutekunst.

L Appropriation by the Nazis

This Court previously found that the Drawing was possessed by Grunbaum prior

to his anest in 1938 and by Lukacs in 1956.4 Bakalar, 2008 WL 4067335, at*2-5. The most

reasonable inference to draw from these facts is that the Drawing remained in the Grunbaum

family's possession and was never appropriated by the Nazis. The alternative inference-that

the Drawing was looted by the Nazis and then retumed to Grunbaum's sister-inJaw-is highly

unlikely. This is true even though the Nazis inventoried the art collection in Grunbaum's

a The concurring opinion notes that this Court could only "speculate" about how the Drawing
made its way out of Austria. But the precise route of the Drawing's export is not nearly as
significant as its final destination-with Mathilde Lukacs in Switzerland. A determination that
the Nazis did not seize the Drawing, based on this single fact, is not speculation. It is an entirely
appropriate inference supported by apreponderance ofthe evidence.
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apartment. While an inventory may have been a preliminary step in the looting of Jewish

property, it is not proof that the Drawing was seized. Indeed, the Drawing was not specifically

catalogued in the inventory and may not have even been among the unnamed works of art in

Grunbaum's aparhnent. In any event, Lukacs' possession of the Drawing after World War II

strongly indicates that such a seizure never occurred. Accordingly, what little evidence exists-

that the Drawing belonged to Grunbaum and was sold by one of his heirs after World War II-
suffices to establish by a preponderance of the evidence that the Drawing was not looted by the

Nazis.

2. Lukacs's Title to the Drawing

a. Inter Vivos Gift

Bakalar suggests that the most likely explanation for Lukacs's possession of the

Drawing is that it was given to her through a voluntary transfer such as a gift or for safekeeping.

To create an inter vivos gift, "there must exist the intent on the part of the donor to make a

present transfer; delivery ofthe gift, either actual or constructive to the donee; and acceptance by

the donee." Gruen v. Gruen, 496 N.E.2d 869, 872 (N,Y. 1986). "[T]he proponent of a gift has

the burden of proving each of these elements by clear and convincing evidence." @, 496

N.E.2d at872. As evidence of donative intent, Bakalar notes ttrat Grunbaum's relatives were

aware of Lukacs's possession of Grunbaum property and declined to pursue any claims against

her. However, mere possession by a family member is insufficient to establish donative intent.

See In re Kellv's Estate, 285 N.Y. 139, 140 (1941). Moreover, even if Grunbaum's heirs were

awaxe of Lukacs's possession of the Drawing--or of Grunbaum property generally-inaction in

the face of this knowledge is subject to multiple inferences, including, for example, a waiver of

their claims. Ultimately, as even Bakalar concedes, there is simply no evidence as to how
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Lukacs acquired the Drawing, nor is there any evidence that might explain why Grunbaum's

relatives did not pursue any claims against Lukacs. Without such evidence, Bakalar cannot meet

his burden of proof on this issue.

b. Voidable Title

Under the New York Uniform Commercial Code ("U.C.C."), "[a] person with

voidable title has power to transfer a good title to a good faith purchaser for value." N.Y.U.C.C.

$ 2-403(1). Although the U.C.C. does not define the term, "[t]he key to the voidable title

concept appears to be that the original tansferor voluntarily relinquished possession of the goods

and intended to pass title." Bakalar. 619 F.3d at 136 (Korman, J., concuning) (quoting Franklin

Feldman & Stephen E. Weil, Art Law $ I Ll.3 (1936). Bakalar argues that because the

Drawing was likely given to Lukacs through some form of voluntary transaction, her title was at

worst "voidable" under the U.C.C., and not "void." However, Article 2 of the U.C.C. applies

only to "sales," defined as the "passing of title from the seller to the buyer for a price."

N.Y.U.C.C. $ 2-106(l) (emphasis added); see also Takisada Co.. Ltd v. Ambassador Factors

corp.. 556 N.Y.s.2d,788,790 (App. Div. 1989) ("Article 2 of the ucc . . . applies only to

transactions of the sale of goods."); 93 N.Y. Jur. 2d Sales $ l5 (noting the "obvious distinction"

between a gift and a sale, "in that the former is a voluntary transfer without consideration or

compensation whereas a sale is a transfer of title for a consideration called &e price").

AccordinglY, this argument also fails because Bakalar has not presented any evidence that

Lukacs acquired the Drawing through a "sale." Moreover, because there is no evidence as to

how Lukacs acquired the Drawing, Bakalar cannot establish by a preponderance of the evidence

that Grunbaum voluntarily relinquished possession of the Drawing, or that he did so intending to

pass title.

l0
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c. Duress

Judge Korman suggests that the power of attomey that Grunbaum executed in

Dachau was the product of duress and therefore any subsequent tansfer was not just voidable,

but void. See Bakalar, 619 F.3d at 148 (Korman, J., concurring). Although Judge Korman's

discussion was dict4 on remando Defendants embrace his theory as their own, arguing that the

power of attomey precluded Grumbaum from passing valid title to Lukacs. The concurring

opinion and Defendants' briefs rely on two decisions to buttress this point, Vinebere v.

Bissonnette, 548 F.3d 50 (lst Cir. 2008), affg529 F. Supp. 2d300 (D.R.I. 2007),and Menzel v.

List, 49 Misc. 2d 300 (N.Y. Sup. Ct. 1966). But both authorities are inapposite to the facts of

this case. In Vinebere, a Jewish art collector was deemed by the Nazis to "lack[] the requisite

personal qualities to be a suitable exponent of German culhlre" and was directed to liquidate his

collection. Vineberg, 548 F.3d at 53. The evidence established that as a result, he consigned the

works to a Nazi-approved auction house, where they were sold at below-market value.

Vineberg, 548 F.3d at 53. Similarly, in Menzel, a painting was labeled as "decadent Jewish art"

and seized by the Nazis, who left a receipt indicating that it had been seized for "safekeeping."

Menzel, 267 N.Y.S.2d804,806. Faced with indisputable evidence of Nazi seizure, both courts

found that the works were not hansferred voluntarily. Vinebere. 529 F. Supp. 2d at307;

Menzel, 267 N.Y.S.2d at 810. Here, however, there is no similar evidence that the Nazis ever

possessed the Drawing, and therefore unlike Vineberg and Menzel, this Court cannot infer duress

based on Nazi seizure. Indeed, as discussed above, Lukacs's possession of the Drawing

establishes by a preponderance of the evidence that the Nazis did not appropriate the Drawing.

Moreover, assuming arguendo that a transfer of property to afamily member

subsequent to a compelled power of attorney is void as a product of duress, the concurrence

1t
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overlooks the fact that there is no way of knowing whether the Drawing was in fact transfened

pursuant to the power of attomey. It is equally possible that Lukacs obtained the Drawing before

the power of attomey was executed. Although Lubpll established that the burden of proving that

a chattel was not stolen rests with the possessor,569 N.E.2d at43t,that holding did not alter the

well-established principle that the burden of proof to establish duress is on the party asserting the

defense, seg Stewart M. Muller Const. Co.. Inc. v. N.Y. Tel. Co., 359 N.E.2d329,32s (N.Y.

1976) (the defense of economic duress "permits a complaining party to void a contract and

recover damages when it establishes that it was compelled to agree to the contract terms because

of a wrongful thLreat by the other party which precluded the exercise of its free will'); Finserv

Computer Corp. v. Bibliographic Retrieval Servs.. Inc., 509 N.Y.S .2d 187,188 (App. Div. 1986)

("It was incumbent on defendant to establish evidence of all elements of economic duress.").

Accordingly, absent any evidence as to when Lukacs acquired the Drawing, Defendants cannot

meet their burden to establish that the Drawing was transferred under duress. Any contrary

holding would be pure speculation.

d. Intestacy

Finally, Bakalar argues that because Lukacs was one of Grunbaum's intestate

heirs, she owned at least a portion of the Drawing, and was therefore able to pass good title. The

parties agree that Austrian law govems Lukacs's intestate .ights, and that under Austrian law she

was entitled to a fraction of the Grunbaum estate. See EPTL $ 3,5.1(bX2) ("The intrinsic

validity, effect, revocation or alteration of a testamentary disposition of personal property, and

the manner in which such property devolves when not disposed of by will, are determined by the

law of the jurisdiction in which the decedent was domiciled at death.') The parties disagree,

however about whether Austrian or New York law governs an heir's transfer of title to personal

t2
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property in the absence of formal intestacy proceedings. While the laws of Austria and New

York differ in this regard, the outcome is the same.

In order for an intestate heir to take possession of an inheritance under Austrian

law, the heir must first state explicitly that she accepts the inheritance, and a court must issue a

decree of dishibution, which constitutes a formal transfer of the estate to the intestate heir. (Def.

Ex. Y4: Expert Report of Dr. Katherine H0fer ("Hdfer Rep.") fl 2.1.)t An heir may

independently dispose of her intestate share only after the issuance of a decree of distribution.

(H6fer Rep. 11 5.) However, even after the decree's issuance, an heir possesses only a fractional

interest in the estate, rather than any actual property. (Hiifer Rep.tl 5.) In other words, an heir

who owns a one-fourttr share of an estate would acquire a one-fourth interest in each item in the

estate. An heir receives sole title to specific personal property only after the estate has been

partitioned. (Hdfer Rep.tl5.) Here, it is undisputed that no decree of disfibution wzts issued and

that no partition took place prior to Lukacs's sale of the Drawing to Galerie Gutekunst in 1956.

In the absence of such occrxrences, Lukacs was not lawfrrlly entitled to dispose of the Drawing

under Austrian law.

In New York, when a decedent dies intestate, legal title to real property vests

automatically in the statutory distributees as tenants in common. See In re Seviroli, 818

N.Y.s.2d 249,25r (App. Div, 20aO; Pravato v. M.E.F. Builders, 629 N.Y.s.2d796 (App. Div.

1995); In re Kania's Esrate, 126 N.y.S .2d 395,401 (N.y. sw. 1g53). Legal title to wl
property, on the other hand, passes first to the administrator of the estate, and not to the

distributees. N.Y.E.P.T.L. $ l3-1.1(a) ("For purposes of the administration of an estate, the

following assets of the decedent are personal property and together with every other species of

5 Although Bakalar submitted a competing expert report, he does not dispute Defendants'
characterization of Austrian estate law. Gpg-renela[y Ex. 16: Expert Report of Dr. Thomas
Kustor.)

l3
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personal property pass to the personal representative."); see also Karlj4, I 26 N.Y. S.2 d at 402

Christoforo v. Shore Ridge Assocs., 500 N.Y.S .2d 528 (App. Div. 1986) (noting that a leasehold

is personal property that passes to the estate). Rather than obtaining immediate legal title, the

distributees receive an "equitable title or interest" in the personal property. Kg!@, 126 N.Y.S.2d

at 402. This "anomalous situation" was best explained by the Surrogate Court in Kania:

"Upon the death of the owner, title to his real estate passes to his
heirs or devisees. A different rule applies to personal property.
Title to it does not vest at once in heirs or legatees. But
immediately upon the death of the owner there vests in each of
them the right to his disfributive share of so much as shall remain
after proper administration and the right to have it delivered upon
entry of the decree of distribution. Upon acceptance of the ftust
there vests in the administrators or executors, as of the date of the
death, title to all personal property belonging to the estate; it is
taken, not for themselves, but in the right of others for the proper
administration of the estate and for distibution of the residue". . . .

The synthesis [is] that, though title vests in the executor, this is a
vesting of legal title analogous to that in the case of a trustee. In
fact, the executor is a trustee, first, for creditors of the estate and,
second, for legatees under the will of his testator. He holds legal
title, but subject only to the composite effect of the estate's
obligations, the legatees acquired the equitable title upon their
testator's death.

Kania, 126 N.Y.S.2d at 402-03 (quoting Brewster v. Gaqe, 280 U.S. 327,334 (1930) (citations

omitted) (emphasis added).6

Thus, under New York law, Lukacs would have received only equitable title on

6 Kania predates the 1966 enactrnent of the EPTL, which purports to eliminate the distinction
between real and personal property. See N.Y.E.P.T.L $ l-2.15 (defining "property" as "anything
that may be the subject of ownership, and is real or personal property"); 38 N.Y, Jur. 2d $ 54
(o'The Estates, Powers and Trusts Law statute of descent and distribution has eliminated the
former distinction between real and personal property and both kinds of property are treated alike
under the statute."). Nevertheless, the "anomalous situation" noted in Kania has survived. See
servoli, 818 N.Y.s.2d at25l;41 N.Y. Jur. 2d $ 1900 (noting that N.y.E.p.T.L. g l3-l.l(a)
"implies that older cases holding that real property does not pass to the executor or administrator,
but devolves at the moment of death directly to the distributees or devisees, without the necessity
for any act by the fiduciary, may still be good law."). In any event, even if the law relating to
real property is unsettled, the law relating to personal property is not.

t4
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the Grunbaums' deaths. She would not have received legal title until the administration of the

estate had been completed. As all parties concede, this did not occur prior to Lukacs's sale of the

Drawing in 1956.

Bakalar relies on a single case, Morgold. Inc. v. Keeler, 891 F. Supp. l36l (N.D.

Cd. 1995), in support of his intestacy argument. In Morgold, a fifty-percent co-owner of a

painting sold it without the consent of the other co-owner in violation of a joint ownership

agreement. In response to the argument that the seller converted the painting and therefore could

not pass good title, the court held that "there was no such conversion . . . [because the Seller] was

a co-owner of the painting." Thus, in Morgold, there was no dispute that the seller owned a fifty

percent interest in the painting. The seller, holding at least partial title, could therefore pass that

title to a buyer. In this case, however, whether Lukacs in fact had title to the painting-or even a

partial interest-is the core of the dispute. And as discussed, Bakalar cannot establish that

Lukacs held title to the painting at the time it was sold to Galerie Gutekunst. Accordingly,

Morgold provides no support for Bakalar's argument that an intestate heir can pass title to an

estate asset prior to formal intestacy proceedings.

II. Laches

Having failed to establish that Lukacs acquired valid title to the Drawing, this

Court must address whether laches bars Defendants' claims. This defense is governed by New

York law. Bakalar 550 F. Supp. 2d at 551; see also Fireman's Fund Ins. Co. v. Fraund, No. 88

Civ.2765 (MBIO, 1989 wL 31490,a1*5 (s.D.N.y. Mar. 31, 1989) ("[T]he forum state's rule

for choosing a statute of limitations is used to determine the timeliness of all claims for relief, no

matter what substantive law governs those claims."); Restatement (Second) of Conflict of Laws,

l5
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$ 142 cmt. d (1971) ("[T]he local law of the forum determines whether an action is baned by

laches."). In order prove laches, Bakalar must show that (l) Defendants were aware of their

claim, Q) they inexcusably delayed in taking action; and (3) Bakalar was prejudiced as a result.

Bakalar,2006 WL 2311t13, at *3; see also Ikelionwu v. United States, 150 F.3d 233,237 (2d

Cir. 1998). The opposing party need not have had actual knowledge of the claim; rather, it is

suffrcient that the opposing party should have known. Phillipine Am. Lace Com. v. 236 W.40th

St. Corp., 822 N,Y.S.2d25,27 (App. Div. 2006); Kraker v. Roll, 474 N.Y.S .2d 527,533 (App.

Div. 1984). "In the context of claims of lost or stolen works of art or cultural artifacts, the

doctrine of laches safeguards the interests of a good faith purchaser of lost or stolen art by

weighing in the balance of competing interests the owner's diligence in pursuing his claim." The

Greek Orthodox Patriarchate of Jerusalem v. Christie's.Inc.,98 Civ. 7664 (KMW), 1999 WL

673347, at *7 (S.D.N.Y. Aug. 30, 1999) (quotations and alterations omitted). Thus, to establish

laches, Bakalar must show Defendants' lack of due diligence in "attempting to locate the

property."T Greek Orthodox. 1999 WL 673347,at *7; see also Sanchez v. Trustees of the Univ.

of Penn.,04 Civ. 1253 (JSR),2005 WL 94847,at*2 (S.D.N.Y. Jan. 18,2004). This inquiry

"focuses not only on efforts by the party to the action, but also on efforts by the party's family."

Bakalar,2006 WL 2311113, at *3; see also Sanchez,2005 WL 94847,at*2-3 (considering lack

' The burden of establishing laches typically rests with the party asserting the defense. See
Ikelionwu, 150 F.3d at237 (2d Cir. l99S). The full quote from Greek Orthodox. however, states
that'the Patiarchate [i.e., the party against whom laches was asserted] must show due diligence
in attempting to locate the property to defeat the laches defense." Greek Orthodox, 1999 WL
673347, at *7. Thus, Greek Orthodox appea$ to shift the burden of proof away from the party
asserting the defense. Given the considerable passage of time between the core events of that
case and the time the case was decided-over 80 years-such burden shifting is understandable,
and even equitable. Placing the burden on the possessor ofan artifact in such cases, decades
after any alleged theft, puts the possessor in the unenviable position of proving a negative--lack
of diligence---on the basis of a meager and often non-existent historical record. Thus,
perversely, the longer a potential claim lays dormant, the more difficult it becomes for a
Possessor to prove laches. Nevertheless, consistent with the governing law, this Court places the
burden squarely on Bakalar to establish the elements of this defense.

l6
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of effort made by plaintiffs' father and grandfather); Wertheimer v. Cirker's Hayes Storage

Warehouse. [nc., 752 N.Y.S.2d295,297 (App.Div.2002) (noting absence of inquiries by family

over time).

Greek Orthodox and Sanchez arc particularly instructive on the issue of due

diligence. Greek Orthodox involved a dispute over possession of a tenth century palimpsest

containing two works by fuchimedes. 1999 WL 673347, at * 1 . Although the palimpsest resided

in a monastery during the nineteenth and early twentieth centuries, it came into the possession of

a French businessman sometime in ttre 1920s, through unclear means. greek Orthodox,1999

WL 673347, at*2. Despite indications in the 1930s that the palimpsest was no longer in the

monastery's collection, the monastery did not file a lawsuit, conduct any search, or announce the

disappearance until shortly before seeking to enjoin its sale in 1998. Faced with these facts,

Judge Wood found the question of diligence "easily answered":'the [monastery] was not

diligent at all." Greek Orthodox,1999WL 673347, at *10.

Similarly, Sanchez involved a collection of pre-Columbian gold objects found by

the plaintiffs' grandfather in 1909 that disappeared around 1.!t2A andeventually found its way to

the University of Pennsylvania. Sanchez, 2005 WL 94847, at * l. As in Greek Orthodox, the

plaintiffs' efiforts to recover the artifacts were "limited." Sanchez ,2005 WL 94847, at * 1. First,

"[p]laintiffs . . . offered no evidence that their grandfather, from whom the collection wils

allegedly stolen, undertook any search or made any effort whatever to recover the [c]ollection."

As for the plaintiffhimselfl he

visited the Mehopolitan Museum of Art and several New york art
galleries to look for the [artifacts]. He did not, however, write to
any galleries or museums in an attempt to find information about
[them], nor did he ask for any help from any experts on
archaeology or pre-Columbian art. On two occasions over the
years, Sanchez also attempted to interest lawyers in helping him

r7
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search for the [artifacts], but they declined.

Sanchez, 2005 WL 94847, at *2. Faced with these facts, the court concluded that "[t]he

desultory efforts [plaintifl engaged in between 1970 and the present are not remotely enough to

satisft the requirements of a diligent search." Sanchez. 2005 WL 94847,at*3.

Vawa and Fischer argue that laches cannot apply because they were unaware of

any claim against Bakalar and did not know of the Drawing's whereabouts until 2005. These

arguments, however, consffue the laches inquiry too nanowly. To have "knowledge" of their

claim, Defendants need not have been aware of a claim against Bakalar specifically; it is enough

that they knew oF-or should have known of-the circumstances giving rise to the claim, even if

the current possessor could not be ascertained. See Sanchez, 2005 WL94847, at *l-3 (laches

found despite the fact that the possessor of the allegedly stolen artifacts was unknown by the

plaintiffuntil shortly before the lawsuit was filed); Greek Orthodox,1999WL 673347, at *10

(same); In re Flamenbaum, 899 N.Y.S .2d 546 (N.Y. Sur. Ct. 2010) (same).

Nor did Vavra and Fischer need to have specific knowledge of the Drawing.

Particularly for large art collections with several minor works, such a requirement would defeat

laches in virtually every case. Even if a claimant had knowledge of the collection as a whole, it

would be unreasonable to require the current possessor to establish the claimant's particularized

knowledge of every work within that collection. Where several items were purportedly stolen

under common circumstances, these items may be treated collectively for the purposes of

establishing knowledge. See Sanchez ,2005 WL 94847 , at * I (several pre-Columbian gold

objects heated as a "collection," rather than as individual objects, for the purposes of laches

inquiry). The scope of the knowledge inquiry also informs the scope of required diligence.

Thus, where several items are heated collectively for the purposes of knowledge, the cunent

18
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possessor may show a lack of diligence with respect to the collection as a whole, rather than the

individual items. See Sanchez, 2005 WL 94847, at *3.

Here, Vawa was aware since childhood of both Grunbaum's substantial art

collection and his death in a concentation camp. He became an heir to Grunbaum in 1994 when

his aunt, Bakalova, passed away. Yet prior to being contacted by an attorney in 1998, he made

no effort to locate or claim title to any Grunbaum property. Indeed, he acknowledged that to the

best of his knowledge, "no such attempts were made by any member of the Vawa family." (Pl.

Ex. 125 at Resp. 15.) Elise Zozuli-Grunbaum's sister and Vavra's grandmother{isplayed a

similar lack of diligence. Like Vavra, 7-ozuli was aware of Grunbaum's art collection and her

potential intestate rights to Grunbaum's property, as evidenced by her conespondence with an

Austrian lawyer conceming Grunbaum's music royalties. But there is no indication that she ever

attempted to pursue a claim to Grunbaum's art collection. Nor did she Elnnounce the supposed

'otheft" of these pieces or write to museums or galleries regarding their whereabouts. See Greek

Orthodox, 1999 WL 673347, at * l0 (no diligence where monastery neither asserted claims to

other similar missing manuscripts nor announced that they were missing).

Similarly, although the name "Grunbaum" was unfamiliar to Fischer prior to

l999,he was aware that a close family member had died in the Holocaust. His predecessors

were aware of these events in greater detail. Indeed, Fischer's grandfather, Mil( Herzl, was

intimately involved in his family's plight during the Holocaust and attempted without success to

bring the Grunbaums to safety in Belgium. Fischer's parents and grandparents remained in close

contact with Lukacs for years afterwards. And Fischer and his parents even visited her in

Switzerland in 1959. The Fischers therefore had ample opportunity to inquire about Fritz

Grunbaum's property, yet to Fischer's knowledge, neither he nor any of his predecessors made

19
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any such inquiries or claims. See Sanchez ,2005 WL 94847 , at *2-3.

However laches is applied in this case, it will work a certain inequity on the losing

party, and this Court is "in the unenviable position of determining who gets the artwork, and who

will be left with nothing despite a plausible claim of being unfairly required to bear the loss."

United States v. Davis, --- F.3d ----,2011WL 2162897, at *l (2d Cir. Jun. 3, 201l). On the one

hand, a finding of no unreasonable delay would deprive Bakalar of property he purchased in

good faith almost fiffy years ago. On the other hand, a ruling for Bakalar will deprive

Grunbaum's rightful heirs of a Drawing that, but for the afocities of the Holocaust, might have

remained in the family until today. Indeed, as to Vavra and Fischer personally, the applicability

of laches is doubtful given that Vavra only became an heir to Grunbaum's estate in 1994, and

Fischer only became aware of the existence of Grunbaum's estate in 1999. But ultimately, both

Vavra's and Fischer's ancestors were aware of their relationship to the Grunbaums and their

eventual deaths in concentration camps. Given this knowledge, this Court finds by a

preponderance of the evidence that Defendants'ancestors were aware oF<r should have been

aware of-their potential intestate rights to Grunbaum property, and Vavra and Fischer are

bound by the knowledge of their respective families. See Wertheimer, 752 N.Y.S.2dat297

(noting plaintiffs grandfather's lack of diligence); Sanchez.2005 WL 94847, at *3 (same).

As for diligence, given the inevitable vagaries in property rights arising from the

Holocaust, World War II, and the subsequent political and economic turmoil, a certain amount of

delay or lack of specificity might be excused. It may have sufficed in this case if Vavra, Fischer,

or their ancestors had been diligent in their efforts to recover Grunbaum's property generally,

even if such efforts were not specifically related to art; or if they had made intermittent efforts,

provided such efforts were made. But both Defendants stated that to their knowledge, no such

20
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efforts were made by any member of their families, and the only evidence of any effort by any

heir to recover Grunbaum property is Zozuli's aborted effort to recover Grunbaum's music

royalties. That was in 1952, and no further efforts were made. And although Vawa asserts that

the political situation in Czechoslovakia at that time would have made such recovery both

dangerous and virtually impossible,Znzttli's account of her own efforts in relation to the music

royalties belies this assertion. Accordingly, this Court finds that Vawa's and Fischer's ancestors

were not diligent in pursuing their claims to the Drawing.

The resulting prejudice to Bakalar is clear. Defendants' delay in pursuing their

claim "makes it difficult [for Bakalar] to garner evidence to vindicate his . . . rights." Greek

Orthodox, 1999 WL 673347, at *10. It has "resulted in deceased witnesses, faded memories,lost

documents, and hearsay testimony of questionable value." Sanchez, 2005 WL 94847 , at +3

(quoting Guggenheim, 550 N.Y.S.2dat62l (quotations and alterations omitted)). Of the geatest

significance is the death of Mathilde Lukacs inlgTg,perhaps the only person who could have

elucidated the manner in which she came to possess the Drawing, or indeed, whether she owned

it at all.

Defendants argue that because Bakalar did not inquire into the provenance of the

Drawing when he pwchased it and failed to investigate its provenance for over forty years, any

prejudice to Bakalar was due to his own conduct, rather than the Defendants' delay. However,

this Court previously found that Bakalar purchased the Drawing in good faith, and there is no

reason to disfurb that finding. Moreover, Bakalar, as an ordinary non-merchant purchaser of art,

had no obligation to investigate the provenance of the Drawing, and this Court will not saddle

him with a gteater duty than the law requires. See Graffinan y. Espel, 96 Civ. 8247 (SWK),

1998 WL 55371, at *6 (S.D.N.Y. Feb. 11, 1998) ("As a matter of law, the [purchasers] had no

2r
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obligation to investigate the provenance of the Painting, . . , tTheyl are not art dealers and are

under no obligation to adhere to commercial standards applicable to art dealers."); cf.

N.Y.U.C.C. $ 2-103 ("Good faith in the case of merchant means honesty in fact and the

observance of reasonable commercial standards of fair dealing in the hade." (emphasis added));

Morgold, 891 F. Supp. at 1368 (under New York law, o'a dealer in art must take reasonable steps

to inquire into the title to a painting." (emphasis added)).

Finally, Defendants argue that a laches defense is unavailable because Bakalar has

unclean hands. "Courts apply the maxim requiring clean hands where the party asking for the

invocation of an equitable doctrine has committed some unconscionable act that is directly

related to the subject matter in litigation and has injured the party attempting to invoke the

doctrine." PenneCom B.V. v. Menill Lynch & Co.. Inc.,372F.3d488,493 (2d Cir. 2a0q.

Thus, "the equitable powers of this court can never be exerted in behalf of one who has acted

fraudulently, or who by deceit or any unfair means has gained an advantage." PenneCom, 372

F,3d at 493 (quoting Bein v. Heath,47 U.S. 228,247 (1S48). Defendants base their unclean

hands argument on the fact that in 1990, and again in 1999, a catalogue raisonnee of Schiele's

complete works referenced Bakalar in the provenance but listed the current owner only as

"private collection," despite Bakalar's continued ownership. In addition, the catalogue raisonnee

listed Galerie Gutekunst as the earliest known provenance, and made no reference to either

Lukacs or Grunbaum. From this, Defendants conclude that Bakalar concealed his ownership of

the Drawing and information about the Drawing's provenance that might indicate to others that

the Drawing may be stolen. This limited circumstantial evidence is a bridge too far. Bakalar

may have had any number of reasons forkeeping his possession of the Drawing confidential, and

this Court will not infer any fraud, deceit, or unfaimess based on such speculation. Nor can this
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Court conclude that the failure of Kallir to include Lukacs or Grunbaum in the Drawing's

provenance in the catalogue raisonnees was the result of any fraudulent behavior on the part of

Bakalar. There is simply no evidence in the record to support this assertion.

Accordingly, Defendants' claims against Bakalar are baned by laches.

III. Motion to Strike

By letter dated April 13,2011, Defendants requested a pre-motion conference to

move to strike a decision of the Austrian Restitution Committee ("Committee"), a govemmental

body whose members were appointed by the Minister of Education, Art, and Culture, which was

attached to Bakalar's moving brief. The decision addressed, inter alia, whether Lukacs's

ownership of certain Grunbaum art after World War II permitted an inference of Nazi theft. The

Committee found that it did not, and Bakalar relied heavily on this decision in his moving brief.

This Court denied Defendants' request for a pre-motion conference as futile, and Defendants

moved for reconsideration. This Court now construes the Defendants' motion for

reconsideration as a motion to strike. However, although this Court reached the same

determination as the Austrian Restitution Committee, it did not rely on the Committee's

decision. Accordingly, Defendants' motion is moot.

CONCLUSION

For the foregoing reasons, this Court awards judgment to PlaintiffDavid Bakalar,

concluding that he holds lawful tifle to the Drawing and that Defendants' counterclaims are

barred by laches. Accordingly, Defendants Milos Vavra's and Leon Fischer's counterclaims for

declaratory judgment, conversion, and replevin are denied. The parties are directed to submit a

proposed judgment by August 31,2011. The Clerk of Court is directed to terminate all pending
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motions and mark this case closed.

Dated: August 17,20lI
New York, New York

SO ORDERED:

Counsel of Record

William Laurence Charron
James A. Janowitz
Pryor Cashman LLP
7 Times Square
NewYork,NY 10036-6569
Counselfor Plaintiff

Raymond James Dowd
Dunnington, Bartholow & Miller, LLP
1359 Broadway
NewYork,NY 10018
Counsel for Defendants

WILLIAM H. PAULEY III
U.S.D.J.
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x
DAVID BAKALAR,

Plaintiff and Counterclaim
Defendant,

-against-

MILOS VAVRA and LEON FISCHER,

Index 05 Civ.3037 (WHP)
(ECFCase)

,IJI]DGMEM

Defendants and Counterclaimants.
------x

Pursuant to the Court's Memorandum and Order dated August 17,2011, setting forth the

findings of fact and conclusions of law on remand, Final Judgment shall be entered for the

Plaintiff David Bakalar, concluding that he holds lawful title to the Egon Schiele drawing, dated

1917, known as "Seated Woman with Bent Left Leg (Torso)". Accordingly, Defendants'

counterclaims for declaratory judgment, conversion and replevin are denied.

The Clerk of Coun is directed to terminate all motions pending as of this date and mark

the case closed.

Dated: New York,New York
RugustX, 20t t

SOUTHERN DISTRICT OF NEW YORK

Hon. William H. Pauley, IIL U.S
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Austrian Civil Code  

 

Waiver of title to inheritance 

§551 Whoever may dispose over a legal title to inheritance shall also be entitled 

to waive this right in advance by establishing a contract with the testator. In 

order to become valid, the contract shall require a notarial deed or 

authentication by court records. Unless otherwise agreed, such waiver shall also 

apply to the descendants. 

  

 Außerstreitgesetz (Act on non-contentious proceedings) 

§ 158 (1) If no heirs are known or the state of the files suggests that persons 

other than the persons known may also considered as heirs or mandatory heirs, the 

court commissioner shall, by public notice, request such persons to assert their 

claims within six months. 

  

(2) If the deadline is missed, the estate may be assigned to the known heirs 

or declared heirless without taking into account the claims of the unknown heirs 

or mandatory heirs. The public notice shall include a reference to this legal 

consequence.  
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UNITED STATES DISTRICT COURT

: :.":::y.:i':Y:: ?: ):y. lgY ."
DAVID BAKALAR, 05 Civ. 3037 (wHP)

MEMORANDUM & ORDERPlaintiff,

-against-

MILOS VAVRA and LEON FISCHER.

Defendants.
--x

WILLIAM H. PAULEY III, District Judge:

This labyrinthine proceeding revolves around a relatively minor work by the

Austrian artist Egon Schiele (the "Drawing"). In 2005, PlaintiffDavid Bakalar ("Bakalar") filed

a declaratory judgment action against Defendants Milos Vawa ("Vawa") and Leon Fischer

("Fischer"), seeking a ruling that he is the lawful owner of the Drawing. Vavra and Fischer

counterclaimed for conversion and replevin. Following a bench trial in July 2008, this Court

applied Swiss law to the issue of whether Bakalar acquired title to the Drawing and awarded

judgment to Plaintiff. In September 2010, the Court of Appeals vacated and remanded for

consideration of that issue under New York law.l

On remand, Bakalar once more moves for declaratory judgment. Defendants also

move for reconsideration of this Court's order dated April 18, 2011, denying as futile their

request for a pre-motion conference to strike a decision of the Austrian Restitution Committee,

attached to Bakalar's moving brief. For the following reasons, this Court again awards judgment

to Bakalar. Accordingly, Defendants' counterclaims are denied, and their motion for

reconsideration, construed as a motion to strike. is denied as moot.

I Ironically, neither party argued before this Court or the Court of Appeals that New York law
applied to the question. Bakalar urged application of Swiss law, while Vawa and Fischer argued
for Austrian law.
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BACKGROUND

The facts are set forth comprehensively in this Court's prior memoranda and

orders. See Bakalar v. vawa. -- F. Supp. 2d ----,05 Civ. 3037 (wHP),201r wL 165407

(S.D.N.Y. Jan. 14, 20ll); Bakalar v. Vawa- 05 Civ. 3037 (WHP), 2008 WL 4067335 (S.D.N.Y.

Sept. 2, 2008); Bakalar v. Vawa" 550 F. Supp. 2d 548 (S.D.N.Y. 2008); Bakalar v. Vavra, 05

Civ. 3037 (wHP), 2006 wL 23lll13 (S.D.N.Y. Aug. 10,2006); Bakalar v. vavra,327 F.R.D.

59 (S.D.N.Y.2006).

I. The Drawing

This dispute centers on a 1917 drawing by Egon Schiele ("Schiele") in crayon and

gouache known as "Seated Woman With Bent Left Leg (Torso)." Although the turmoil of

World War II and the loss of evidence in the intervening years have obscured the Drawing's

provenance, this Court previously made certain findings of fact. See Bakalar, 2008 WL

4067335, at *l-5. First, this Court found that Fritz Grunbaum ("Grunbaum")-aprominent

Austrian Jewish art collector-possessed the Drawing prior to World War II. Bakalar, 2008 WL

4067335, at *4'5. That determination was based on evidence of his prior ownership of another

Schiele work and the testimony of Jane Kallir, director of Galerie Gutekunst in Bem,

Switzerland. Bakalar,2008 wL 4a6n35,at*4-5. In 1938, FmruKieslinger, aNazi art

appraiser, inventoried Grunbaum's art collection, including 81 works by Egon Schiele. (JPTO

Stip. Fact 12; Ex. 105.) The inventory listed only five Schiele works by name, none of which

correspond to the Drawing, and it is impossible to determine whether the Drawing was among

the remaining works. (Ex. 105.) However, based on the deposition testimony of Eberhard

Kornfeld, a former partner at Gallery Gutekunst, this Court concluded that the Drawing was sold
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to that gallery in 1956 by Mathilde Lukacs ("Lukacs"), Grunbaum's sister-in-law. Bakalar,2008

WL 406733 5, at*2-3. Later that year, Galerie Gutekunst sold the Drawing to Galerie St.

Etienne, aNew York gallery specializing in Austrian and German art. Bakalar,2008 WL

4067335, at *1. In 1964, Bakalar purchased the drawing in good faith from Galerie St. Etienne.

Bakalar,2008 WL 4067335, at *1, 9. This Court reaffirms these factual findings.

II. The Grunbaum Heirs and Their Efforts to Recover Grunbaum Property

In 1938, Grunbaum was arrested by the Nazis and sent to the concentration camp

at Dachau, where he was compelled to sign a power of attorney in favor of his wife, Elisabeth

Grunbaum. (JPTO Stip. Fact 18; Ex. 105 at P815.) He died there in 1941. (JPTO Stip. Fact 9;

Ex. 149 at DBM 3975;8x.137 atP805.) ln1944, Elisabeth Grunbaum also died in a

concentration camp. (JPTO Stip. Fact 32.) Fischer and Vawa first asserted a claim to

Grunbaum's estate in 1999, and an Austrian Court issued certificates of inheritance and

distribution decrees in their favor in 2002, awarding each an undivided 50% interest in the estate.

(Declaration of Raymond J. Dowd dated Apr. 20,2011 ("Dowd Decl.") Ex. B: Supplemental

Expert Opinion of Dr. Kathrin Hdfer ("Hcifer Supp. Op.') 2; Dowd Decl. Exs. F, H: Letters to

Vavra and Fischer from Austrian Claims Committee.) There is no evidence aside from those

proceedings that Defendants or their ancestors had been recognized as heirs by the Austrian

courts.2

' ln 1963, a German court awarded a certificate of inheritance to Grunbaum property to Paul and
Rita Reif, distant cousins of Grunbaum. That certificate was rescinded in 1998 when German
authorities learned that Paul Reif had provided false information about his relationship to
Grunbaum. (Exs. FF, 149;Tr.595.) The Reifs were also unsuccessful in efforts to recover Dead
City III, a major Schiele work, from the Museum of Modem Art in New York. See In re Grand
Jury Subpo-ena Duces Tecum, 719 N.E.2d897,898-99 (N.y. 1999).
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A. Milos Vavra

Frtiz Grumbaum was survived by his brother, Paul, who died in 1942, and his

sister, Elise Zozuli ("Zozari"), who died n 1977. (JPTO Stip. Fact 30.) zozulihad one

daughter, Marta Bakalova ("Bakalova"). (JPTO Stip. Fact 30.) Vavra is Marta Bakalova's

nephew. (Tt. 515.) From childhood, Vawa knew of his relationship to Grunbaum and

Grunbaum's art collecting and eventual death in a concenhation camp. (Ex. 125, Resps. 5, 6.)

On Bakalova's death in 1994, Vawa became an heir to Grunbaum's estate. (Tr. 506.) However,

prior to being contacted by an attorney in 1998, he made no ef[ort to locate or lay claim to any

Grunbaum property. (Ex. 125, Resp. 14.) Indeed, to the best of his knowledge, no such efforts

were made by any member of his family. (Ex. 125, Resp. 15; see also Tr. 509-10). There is no

evidence in the record suggesting otherwise.

Zozrsli lived in Czechoslovakia after World War II. (See Ex. 125 Resp. I l.) Both

Vavra and his brother, Ivan, stated that "conditions in Communist Czechoslovakia rendered

pursuit of any restitution efforts impossible and dangerous." (Ex. 125, Resp. I l; Tr. 507-08,

515-16.) Despite the purported dangers, however, Zozulidid make certain efforts to recover

Grunbaum property. Based on a letter written by Zozuli in 1964, it is apparent that, in or around

1952,Zonii received word from an Austrian attorney that she may have a claim to Grunbaum's

music royalties. (Ex. 21.) As a result, she "sent him all the necessary papers, ran up various

expenses," and visited the Austrian consulate in Prague. (Ex. 21.) Thereafter, the attomey

informed her that "the Brussels sisters of Lilli Grunbaum (Fritz's wife) presented themselves as

heirs," and Zoztili considered the matter "settled." (Ex. 2l .) The reference to the "Brussels

sisters" is almost certainly a reference to Lukacs, who lived in Brussels between l94t and 1957

and was then the only surviving sibling of Elisabeth Grunbaum. (JPTO Stip. Fact 23; Exs. 26,
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146.) Despite knowledge of Grunbaum's art collection (Tr. 506), there is no indication that

Zoanli made any efforts to claim it. Given thatZoztiliconsidered the matter of her inheritance to

certain Grunbaum properly "settled" after learning of Lukacs inl952,and that her 1964 letter

referenced no further recovery efforts, this Court finds that Zoniliconsidered the entire issue of

her Grunbaum inheritance "settled" in 1952. There is no evidence in the record to contradict this

finding, nor is there any evidence of any further efforts by Zozlulito recover any Grunbaum

properly prior to her death in 1977.

B. Leon Fischer

Elisabeth Grunbaum was survived by four siblings, including her brother, Ma:r

Herzl ("Herzf'). (JPTO Stip. Fact 33.) Herzl died in 1946, survived by his daughter, Rene

Herzl, and a grandson, Leon Fischer. (JPTO Stip. Fact 33.) Fischer only became aware of his

relationship to Grunbaum in 1999. (Tr. 630.) However, he had known since his childhood that

one of his grandfather's sisters (i.e., Elisabeth Grunbaum) had perished in the Holocaust. (Tr.

634'35,655.) Fischer's parents were well versed in their family's history. Fischer's minimal

knowledge of the history of his family during the Holocaust originated from conversations he

overheard among family elders, including his parents. (See Tr. 634-35,648.) However,

Fischer's parents generally refrained from speaking about the Holocaust with Fischer when he

was a child. (Tr. 635,648.) Although the precise details of his parents' knowledge are now lost,

it is clear that they knew far more about these matters than Fischer himself. (See Tr. 634-35,

655.) The reasonable inference from these facts is that Fischer's parents were aware that

Elizabeth Grunbaum had perished in the Holocaust.

Fischer's parents and grandparents remained in "pretty close contacf'with

Lukacs, and Fischer and his parents even visited her once on a trip to Europe in 1959. (Tr. 633-
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34.) Yet to Fischer's knowledge, his parents never made any claims for restitution or reparation

for Grunbaum property (Tr. 655.) Fischer's grandfather, Max Herzl,was integral to Lukacs's

escape from Ausfiia in or about 1938, successfully obtaining emigration visas for her and her

husband. @xs. 158, 159.) Similar efforts by Herzl on behalf of the Grunbaums were

unsuccessful. (Ex. 155.) There is no evidence, however, that Herzl made any claim to

Grunbaum property.

III. Procedural History

After a bench trial, this Court applied Swiss law to the issue of whether Bakalar

acquired good title to the Drawing. Under Swiss law, a person who acquires and takes

possession of an object in good faith becomes the owner even if the seller was not entitled or

authorized to transfer ownership. Bakalar, 2008 WL 4067335,a1 *7. Furthennore, a purchaser

has no general duty to inquire about a seller's authority to sell the object or about its origins

unless suspicious circumstances exist. Bakalar,2008 WL 4067335,at *7. Finding no suspicious

circumstances that would require investigation, this Court held that Galerie Gutekunst purchased

the Drawing from Lukacs in good faith and therefore passed title to Galerie St. Etienne, which in

turn passed title to Bakalar. Bakalar, 2008 WL 4067335,at *8-9.

Judge Korman, writing for a unanimous panel, vacated and remanded, holding

that New York law rather than Swiss law applies to the issue of whether Bakalar acquired good

title to the Drawing. This ruling effectively shifted the burden to Bakalar to prove that the

Drawing was not stolen. Bakalar v. Vavra, 619 F.3d 136,146 (2d Cir. 2010). In this regard, the

Court of Appeals offered the following guidance:

The district judge found that the Grunbaum heirs had failed to
produce "any concrete evidence that the Nazis looted the drawing
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or that it was otherwise taken from Gumbaum." Our reading of the
record suggests that there may be such evidence, and that the
district judge, by applyng Swiss law, erred in placing the burden
of proof on the Grumbaum heirs in this regard. . . . tIfl the district
judge determines that Vavra and Fischer have made a tbreshold
showing that they have an arguable claim to the drawing, New
York law places the burden on Bakalar, the current possessor, to
prove that the drawing was not stolen. Moreover, should the
district judge conclude that the Grunbaum heirs are entitled to
prevail on the issue of the validity of Bakalar's title to the drawing,
the districtjudge should also address the issue oflaches.

Bakalar, 619 F.3d at 147.

In a concuning opinion, Judge Korman wrote to "fill th[e] gap" left by the

majority opinion and elaborated on the "concrets evidence that the Nazis looted the Drawing or

that it was otherwise taken from Grunbaum." BAkalg[, 619 F.3d 136, 148 (Korman, J.,

concuning). The concurrence opined that any transfer subsequent to Grunbaum's execution of

the power of attomey at Dachau was void as a product of duress.3

DISCUSSION

I. Title to the Drawing

A. New York Law on the Recovery of Stolen Chatte!

"[I]n New York, a thief cannot pass good title." Bakalar, 619 F.3d at 140 (citing

Menzel v. List,267 N.Y.S.2d 804 (1966). Thus, "absent other considerations an artwork stolen

during World War II still belongs to the original owner, even ifthere have been several

3 On remand, Vavra and Fischer adopted the rationale advanced by Judge Korman in his
concurring opinion as a new theory of their counterclaim. In a demonstration of the dangers of
dicta the concurrence spawned substantial additional briefing concerning an argument that, after
due consideration, this Court finds to be without merit. As Justice Frankfurter observed,
"[d]eliberate dicta. . . should be deliberately avoided." United States v. U.S. Gypsum Co.,333
U.S. 364, 411 (194S) (Frankfuter, J., concuffing). Courts should "avoid passing gratuitously on
an important issue . . . where due consideration of [that issue] has been crowded out by
complicated and elaborate issues that have to be decided." Gvpsum Co., 333 U.S. at 411.
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due consideration, this Court finds to be without merit. As Justice Frankfurter observed, 
"[d]eliberate dicta ... should be deliberately avoided." United States v. U.S. Gypsum Co., 333 
U.S. 364, 411 (1948) (Frankfuter, 1., concurring). Courts should "avoid passing gratuitously on 
an important issue ... where due consideration of [that issue] has been crowded out by 
complicated and elaborate issues that have to be decided." Gypsum Co., 333 U.S. at 411. 

7 

Case: 11-4042     Document: 48     Page: 113      01/19/2012      502166      135



Case 1:05-cv-03037-WHP Document U,, i'rO Otrtriit Page B of 24

subsequent buyers and even if each of those buyers was completely unaware that []he was

buying stolen goods." Bakalar, 619 F.3d at l4l (quoting Michelle I. Turner, Note, The Innocent

Buyer of Art Looted During World War II, 32 Vand. J. Transnat'l L. 1511,1534 (1999).). When

"an issue of fact exists as to whether the [chattel] was stolen . . . , the burden of proof with

respect to this issue is on [the possessor]." Bakalar, 619 F.3d atl42 (quoting Solomon R.

Guggenheim Found. v. Lubell, 550 N.Y.S.2d 618 (App. Div. 1990). Accordingly, if "Vawa and

Fischer [make] a th'reshold showing that they have an arguable claim to the Drawing, New York

law places the burden on Bakalar, the cunent possessor, to prove that the Drawing was not

stolen." Bakalar, 619 F.3d at 147.

B. Whether the Drawine was Stolen

Defendants offer two competing theories of the Drawing's theft. First, they argue

that the Drawing may have been stolen by the Nazis. Second, even assuming that the Drawing

remained in the family, Defendants argue that Bakalar cannot establish that Lukacs acquired

possession in a manner that permitted her to convey title to Galerie Gutekunst.

L Appropriation by the Nazis

This Court previously found that the Drawing was possessed by Grunbaum prior

to his anest in 1938 and by Lukacs in 1956.4 Bakalar, 2008 WL 4067335, at*2-5. The most

reasonable inference to draw from these facts is that the Drawing remained in the Grunbaum

family's possession and was never appropriated by the Nazis. The alternative inference-that

the Drawing was looted by the Nazis and then retumed to Grunbaum's sister-inJaw-is highly

unlikely. This is true even though the Nazis inventoried the art collection in Grunbaum's

a The concurring opinion notes that this Court could only "speculate" about how the Drawing
made its way out of Austria. But the precise route of the Drawing's export is not nearly as
significant as its final destination-with Mathilde Lukacs in Switzerland. A determination that
the Nazis did not seize the Drawing, based on this single fact, is not speculation. It is an entirely
appropriate inference supported by apreponderance ofthe evidence.
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apartment. While an inventory may have been a preliminary step in the looting of Jewish

property, it is not proof that the Drawing was seized. Indeed, the Drawing was not specifically

catalogued in the inventory and may not have even been among the unnamed works of art in

Grunbaum's aparhnent. In any event, Lukacs' possession of the Drawing after World War II

strongly indicates that such a seizure never occurred. Accordingly, what little evidence exists-

that the Drawing belonged to Grunbaum and was sold by one of his heirs after World War II-
suffices to establish by a preponderance of the evidence that the Drawing was not looted by the

Nazis.

2. Lukacs's Title to the Drawing

a. Inter Vivos Gift

Bakalar suggests that the most likely explanation for Lukacs's possession of the

Drawing is that it was given to her through a voluntary transfer such as a gift or for safekeeping.

To create an inter vivos gift, "there must exist the intent on the part of the donor to make a

present transfer; delivery ofthe gift, either actual or constructive to the donee; and acceptance by

the donee." Gruen v. Gruen, 496 N.E.2d 869, 872 (N,Y. 1986). "[T]he proponent of a gift has

the burden of proving each of these elements by clear and convincing evidence." @, 496

N.E.2d at872. As evidence of donative intent, Bakalar notes ttrat Grunbaum's relatives were

aware of Lukacs's possession of Grunbaum property and declined to pursue any claims against

her. However, mere possession by a family member is insufficient to establish donative intent.

See In re Kellv's Estate, 285 N.Y. 139, 140 (1941). Moreover, even if Grunbaum's heirs were

awaxe of Lukacs's possession of the Drawing--or of Grunbaum property generally-inaction in

the face of this knowledge is subject to multiple inferences, including, for example, a waiver of

their claims. Ultimately, as even Bakalar concedes, there is simply no evidence as to how
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Lukacs acquired the Drawing, nor is there any evidence that might explain why Grunbaum's

relatives did not pursue any claims against Lukacs. Without such evidence, Bakalar cannot meet

his burden of proof on this issue.

b. Voidable Title

Under the New York Uniform Commercial Code ("U.C.C."), "[a] person with

voidable title has power to transfer a good title to a good faith purchaser for value." N.Y.U.C.C.

$ 2-403(1). Although the U.C.C. does not define the term, "[t]he key to the voidable title

concept appears to be that the original tansferor voluntarily relinquished possession of the goods

and intended to pass title." Bakalar. 619 F.3d at 136 (Korman, J., concuning) (quoting Franklin

Feldman & Stephen E. Weil, Art Law $ I Ll.3 (1936). Bakalar argues that because the

Drawing was likely given to Lukacs through some form of voluntary transaction, her title was at

worst "voidable" under the U.C.C., and not "void." However, Article 2 of the U.C.C. applies

only to "sales," defined as the "passing of title from the seller to the buyer for a price."

N.Y.U.C.C. $ 2-106(l) (emphasis added); see also Takisada Co.. Ltd v. Ambassador Factors

corp.. 556 N.Y.s.2d,788,790 (App. Div. 1989) ("Article 2 of the ucc . . . applies only to

transactions of the sale of goods."); 93 N.Y. Jur. 2d Sales $ l5 (noting the "obvious distinction"

between a gift and a sale, "in that the former is a voluntary transfer without consideration or

compensation whereas a sale is a transfer of title for a consideration called &e price").

AccordinglY, this argument also fails because Bakalar has not presented any evidence that

Lukacs acquired the Drawing through a "sale." Moreover, because there is no evidence as to

how Lukacs acquired the Drawing, Bakalar cannot establish by a preponderance of the evidence

that Grunbaum voluntarily relinquished possession of the Drawing, or that he did so intending to

pass title.

l0
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c. Duress

Judge Korman suggests that the power of attomey that Grunbaum executed in

Dachau was the product of duress and therefore any subsequent tansfer was not just voidable,

but void. See Bakalar, 619 F.3d at 148 (Korman, J., concurring). Although Judge Korman's

discussion was dict4 on remando Defendants embrace his theory as their own, arguing that the

power of attomey precluded Grumbaum from passing valid title to Lukacs. The concurring

opinion and Defendants' briefs rely on two decisions to buttress this point, Vinebere v.

Bissonnette, 548 F.3d 50 (lst Cir. 2008), affg529 F. Supp. 2d300 (D.R.I. 2007),and Menzel v.

List, 49 Misc. 2d 300 (N.Y. Sup. Ct. 1966). But both authorities are inapposite to the facts of

this case. In Vinebere, a Jewish art collector was deemed by the Nazis to "lack[] the requisite

personal qualities to be a suitable exponent of German culhlre" and was directed to liquidate his

collection. Vineberg, 548 F.3d at 53. The evidence established that as a result, he consigned the

works to a Nazi-approved auction house, where they were sold at below-market value.

Vineberg, 548 F.3d at 53. Similarly, in Menzel, a painting was labeled as "decadent Jewish art"

and seized by the Nazis, who left a receipt indicating that it had been seized for "safekeeping."

Menzel, 267 N.Y.S.2d804,806. Faced with indisputable evidence of Nazi seizure, both courts

found that the works were not hansferred voluntarily. Vinebere. 529 F. Supp. 2d at307;

Menzel, 267 N.Y.S.2d at 810. Here, however, there is no similar evidence that the Nazis ever

possessed the Drawing, and therefore unlike Vineberg and Menzel, this Court cannot infer duress

based on Nazi seizure. Indeed, as discussed above, Lukacs's possession of the Drawing

establishes by a preponderance of the evidence that the Nazis did not appropriate the Drawing.

Moreover, assuming arguendo that a transfer of property to afamily member

subsequent to a compelled power of attorney is void as a product of duress, the concurrence

1t
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overlooks the fact that there is no way of knowing whether the Drawing was in fact transfened

pursuant to the power of attomey. It is equally possible that Lukacs obtained the Drawing before

the power of attomey was executed. Although Lubpll established that the burden of proving that

a chattel was not stolen rests with the possessor,569 N.E.2d at43t,that holding did not alter the

well-established principle that the burden of proof to establish duress is on the party asserting the

defense, seg Stewart M. Muller Const. Co.. Inc. v. N.Y. Tel. Co., 359 N.E.2d329,32s (N.Y.

1976) (the defense of economic duress "permits a complaining party to void a contract and

recover damages when it establishes that it was compelled to agree to the contract terms because

of a wrongful thLreat by the other party which precluded the exercise of its free will'); Finserv

Computer Corp. v. Bibliographic Retrieval Servs.. Inc., 509 N.Y.S .2d 187,188 (App. Div. 1986)

("It was incumbent on defendant to establish evidence of all elements of economic duress.").

Accordingly, absent any evidence as to when Lukacs acquired the Drawing, Defendants cannot

meet their burden to establish that the Drawing was transferred under duress. Any contrary

holding would be pure speculation.

d. Intestacy

Finally, Bakalar argues that because Lukacs was one of Grunbaum's intestate

heirs, she owned at least a portion of the Drawing, and was therefore able to pass good title. The

parties agree that Austrian law govems Lukacs's intestate .ights, and that under Austrian law she

was entitled to a fraction of the Grunbaum estate. See EPTL $ 3,5.1(bX2) ("The intrinsic

validity, effect, revocation or alteration of a testamentary disposition of personal property, and

the manner in which such property devolves when not disposed of by will, are determined by the

law of the jurisdiction in which the decedent was domiciled at death.') The parties disagree,

however about whether Austrian or New York law governs an heir's transfer of title to personal

t2
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property in the absence of formal intestacy proceedings. While the laws of Austria and New

York differ in this regard, the outcome is the same.

In order for an intestate heir to take possession of an inheritance under Austrian

law, the heir must first state explicitly that she accepts the inheritance, and a court must issue a

decree of dishibution, which constitutes a formal transfer of the estate to the intestate heir. (Def.

Ex. Y4: Expert Report of Dr. Katherine H0fer ("Hdfer Rep.") fl 2.1.)t An heir may

independently dispose of her intestate share only after the issuance of a decree of distribution.

(H6fer Rep. 11 5.) However, even after the decree's issuance, an heir possesses only a fractional

interest in the estate, rather than any actual property. (Hiifer Rep.tl 5.) In other words, an heir

who owns a one-fourttr share of an estate would acquire a one-fourth interest in each item in the

estate. An heir receives sole title to specific personal property only after the estate has been

partitioned. (Hdfer Rep.tl5.) Here, it is undisputed that no decree of disfibution wzts issued and

that no partition took place prior to Lukacs's sale of the Drawing to Galerie Gutekunst in 1956.

In the absence of such occrxrences, Lukacs was not lawfrrlly entitled to dispose of the Drawing

under Austrian law.

In New York, when a decedent dies intestate, legal title to real property vests

automatically in the statutory distributees as tenants in common. See In re Seviroli, 818

N.Y.s.2d 249,25r (App. Div, 20aO; Pravato v. M.E.F. Builders, 629 N.Y.s.2d796 (App. Div.

1995); In re Kania's Esrate, 126 N.y.S .2d 395,401 (N.y. sw. 1g53). Legal title to wl
property, on the other hand, passes first to the administrator of the estate, and not to the

distributees. N.Y.E.P.T.L. $ l3-1.1(a) ("For purposes of the administration of an estate, the

following assets of the decedent are personal property and together with every other species of

5 Although Bakalar submitted a competing expert report, he does not dispute Defendants'
characterization of Austrian estate law. Gpg-renela[y Ex. 16: Expert Report of Dr. Thomas
Kustor.)
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personal property pass to the personal representative."); see also Karlj4, I 26 N.Y. S.2 d at 402

Christoforo v. Shore Ridge Assocs., 500 N.Y.S .2d 528 (App. Div. 1986) (noting that a leasehold

is personal property that passes to the estate). Rather than obtaining immediate legal title, the

distributees receive an "equitable title or interest" in the personal property. Kg!@, 126 N.Y.S.2d

at 402. This "anomalous situation" was best explained by the Surrogate Court in Kania:

"Upon the death of the owner, title to his real estate passes to his
heirs or devisees. A different rule applies to personal property.
Title to it does not vest at once in heirs or legatees. But
immediately upon the death of the owner there vests in each of
them the right to his disfributive share of so much as shall remain
after proper administration and the right to have it delivered upon
entry of the decree of distribution. Upon acceptance of the ftust
there vests in the administrators or executors, as of the date of the
death, title to all personal property belonging to the estate; it is
taken, not for themselves, but in the right of others for the proper
administration of the estate and for distibution of the residue". . . .

The synthesis [is] that, though title vests in the executor, this is a
vesting of legal title analogous to that in the case of a trustee. In
fact, the executor is a trustee, first, for creditors of the estate and,
second, for legatees under the will of his testator. He holds legal
title, but subject only to the composite effect of the estate's
obligations, the legatees acquired the equitable title upon their
testator's death.

Kania, 126 N.Y.S.2d at 402-03 (quoting Brewster v. Gaqe, 280 U.S. 327,334 (1930) (citations

omitted) (emphasis added).6

Thus, under New York law, Lukacs would have received only equitable title on

6 Kania predates the 1966 enactrnent of the EPTL, which purports to eliminate the distinction
between real and personal property. See N.Y.E.P.T.L $ l-2.15 (defining "property" as "anything
that may be the subject of ownership, and is real or personal property"); 38 N.Y, Jur. 2d $ 54
(o'The Estates, Powers and Trusts Law statute of descent and distribution has eliminated the
former distinction between real and personal property and both kinds of property are treated alike
under the statute."). Nevertheless, the "anomalous situation" noted in Kania has survived. See
servoli, 818 N.Y.s.2d at25l;41 N.Y. Jur. 2d $ 1900 (noting that N.y.E.p.T.L. g l3-l.l(a)
"implies that older cases holding that real property does not pass to the executor or administrator,
but devolves at the moment of death directly to the distributees or devisees, without the necessity
for any act by the fiduciary, may still be good law."). In any event, even if the law relating to
real property is unsettled, the law relating to personal property is not.
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personal property pass to the personal representative."); see also Kanin, 126 N.Y.S.2d at 402; 

Christoforo v. Shore Ridge Assocs., 500 N.Y.S.2d 528 (App. Div. 1986) (noting that a leasehold 
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Kania, 126 N.Y.S.2d at 402-03 (quoting Brewster v. Gage, 280 U.S. 327, 334 (1930) (citations 

omitted) (emphasis added).6 

Thus, under New York law, Lukacs would have received only equitable title on 

6 Kania predates the 1966 enactment of the EPTL, which purports to eliminate the distinction 
between real and personal property. See N.Y.E.P.T.L § 1-2.15 (defining "property" as "anything 
that may be the subject of ownership, and is real or personal property"); 38 N.Y. Jur. 2d § 54 
("The Estates, Powers and Trusts Law statute of descent and distribution has eliminated the 
former distinction between real and personal property and both kinds of property are treated alike 
under the statute."). Nevertheless, the "anomalous situation" noted in Kania has survived. See 
Servoli, 818 N.Y.S.2d at 251; 41 N.Y. Jur. 2d § 1900 (noting that N.Y.E.P.T.L. § 13-1.1(a) 
"implies that older cases holding that real property does not pass to the executor or administrator, 
but devolves at the moment of death directly to the distributees or devisees, without the necessity 
for any act by the fiduciary, may still be good law."). In any event, even if the law relating to 
real property is unsettled, the law relating to personal property is not. 
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the Grunbaums' deaths. She would not have received legal title until the administration of the

estate had been completed. As all parties concede, this did not occur prior to Lukacs's sale of the

Drawing in 1956.

Bakalar relies on a single case, Morgold. Inc. v. Keeler, 891 F. Supp. l36l (N.D.

Cd. 1995), in support of his intestacy argument. In Morgold, a fifty-percent co-owner of a

painting sold it without the consent of the other co-owner in violation of a joint ownership

agreement. In response to the argument that the seller converted the painting and therefore could

not pass good title, the court held that "there was no such conversion . . . [because the Seller] was

a co-owner of the painting." Thus, in Morgold, there was no dispute that the seller owned a fifty

percent interest in the painting. The seller, holding at least partial title, could therefore pass that

title to a buyer. In this case, however, whether Lukacs in fact had title to the painting-or even a

partial interest-is the core of the dispute. And as discussed, Bakalar cannot establish that

Lukacs held title to the painting at the time it was sold to Galerie Gutekunst. Accordingly,

Morgold provides no support for Bakalar's argument that an intestate heir can pass title to an

estate asset prior to formal intestacy proceedings.

II. Laches

Having failed to establish that Lukacs acquired valid title to the Drawing, this

Court must address whether laches bars Defendants' claims. This defense is governed by New

York law. Bakalar 550 F. Supp. 2d at 551; see also Fireman's Fund Ins. Co. v. Fraund, No. 88

Civ.2765 (MBIO, 1989 wL 31490,a1*5 (s.D.N.y. Mar. 31, 1989) ("[T]he forum state's rule

for choosing a statute of limitations is used to determine the timeliness of all claims for relief, no

matter what substantive law governs those claims."); Restatement (Second) of Conflict of Laws,
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$ 142 cmt. d (1971) ("[T]he local law of the forum determines whether an action is baned by

laches."). In order prove laches, Bakalar must show that (l) Defendants were aware of their

claim, Q) they inexcusably delayed in taking action; and (3) Bakalar was prejudiced as a result.

Bakalar,2006 WL 2311t13, at *3; see also Ikelionwu v. United States, 150 F.3d 233,237 (2d

Cir. 1998). The opposing party need not have had actual knowledge of the claim; rather, it is

suffrcient that the opposing party should have known. Phillipine Am. Lace Com. v. 236 W.40th

St. Corp., 822 N,Y.S.2d25,27 (App. Div. 2006); Kraker v. Roll, 474 N.Y.S .2d 527,533 (App.

Div. 1984). "In the context of claims of lost or stolen works of art or cultural artifacts, the

doctrine of laches safeguards the interests of a good faith purchaser of lost or stolen art by

weighing in the balance of competing interests the owner's diligence in pursuing his claim." The

Greek Orthodox Patriarchate of Jerusalem v. Christie's.Inc.,98 Civ. 7664 (KMW), 1999 WL

673347, at *7 (S.D.N.Y. Aug. 30, 1999) (quotations and alterations omitted). Thus, to establish

laches, Bakalar must show Defendants' lack of due diligence in "attempting to locate the

property."T Greek Orthodox. 1999 WL 673347,at *7; see also Sanchez v. Trustees of the Univ.

of Penn.,04 Civ. 1253 (JSR),2005 WL 94847,at*2 (S.D.N.Y. Jan. 18,2004). This inquiry

"focuses not only on efforts by the party to the action, but also on efforts by the party's family."

Bakalar,2006 WL 2311113, at *3; see also Sanchez,2005 WL 94847,at*2-3 (considering lack

' The burden of establishing laches typically rests with the party asserting the defense. See
Ikelionwu, 150 F.3d at237 (2d Cir. l99S). The full quote from Greek Orthodox. however, states
that'the Patiarchate [i.e., the party against whom laches was asserted] must show due diligence
in attempting to locate the property to defeat the laches defense." Greek Orthodox, 1999 WL
673347, at *7. Thus, Greek Orthodox appea$ to shift the burden of proof away from the party
asserting the defense. Given the considerable passage of time between the core events of that
case and the time the case was decided-over 80 years-such burden shifting is understandable,
and even equitable. Placing the burden on the possessor ofan artifact in such cases, decades
after any alleged theft, puts the possessor in the unenviable position of proving a negative--lack
of diligence---on the basis of a meager and often non-existent historical record. Thus,
perversely, the longer a potential claim lays dormant, the more difficult it becomes for a
Possessor to prove laches. Nevertheless, consistent with the governing law, this Court places the
burden squarely on Bakalar to establish the elements of this defense.
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of effort made by plaintiffs' father and grandfather); Wertheimer v. Cirker's Hayes Storage

Warehouse. [nc., 752 N.Y.S.2d295,297 (App.Div.2002) (noting absence of inquiries by family

over time).

Greek Orthodox and Sanchez arc particularly instructive on the issue of due

diligence. Greek Orthodox involved a dispute over possession of a tenth century palimpsest

containing two works by fuchimedes. 1999 WL 673347, at * 1 . Although the palimpsest resided

in a monastery during the nineteenth and early twentieth centuries, it came into the possession of

a French businessman sometime in ttre 1920s, through unclear means. greek Orthodox,1999

WL 673347, at*2. Despite indications in the 1930s that the palimpsest was no longer in the

monastery's collection, the monastery did not file a lawsuit, conduct any search, or announce the

disappearance until shortly before seeking to enjoin its sale in 1998. Faced with these facts,

Judge Wood found the question of diligence "easily answered":'the [monastery] was not

diligent at all." Greek Orthodox,1999WL 673347, at *10.

Similarly, Sanchez involved a collection of pre-Columbian gold objects found by

the plaintiffs' grandfather in 1909 that disappeared around 1.!t2A andeventually found its way to

the University of Pennsylvania. Sanchez, 2005 WL 94847, at * l. As in Greek Orthodox, the

plaintiffs' efiforts to recover the artifacts were "limited." Sanchez ,2005 WL 94847, at * 1. First,

"[p]laintiffs . . . offered no evidence that their grandfather, from whom the collection wils

allegedly stolen, undertook any search or made any effort whatever to recover the [c]ollection."

As for the plaintiffhimselfl he

visited the Mehopolitan Museum of Art and several New york art
galleries to look for the [artifacts]. He did not, however, write to
any galleries or museums in an attempt to find information about
[them], nor did he ask for any help from any experts on
archaeology or pre-Columbian art. On two occasions over the
years, Sanchez also attempted to interest lawyers in helping him
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search for the [artifacts], but they declined.

Sanchez, 2005 WL 94847, at *2. Faced with these facts, the court concluded that "[t]he

desultory efforts [plaintifl engaged in between 1970 and the present are not remotely enough to

satisft the requirements of a diligent search." Sanchez. 2005 WL 94847,at*3.

Vawa and Fischer argue that laches cannot apply because they were unaware of

any claim against Bakalar and did not know of the Drawing's whereabouts until 2005. These

arguments, however, consffue the laches inquiry too nanowly. To have "knowledge" of their

claim, Defendants need not have been aware of a claim against Bakalar specifically; it is enough

that they knew oF-or should have known of-the circumstances giving rise to the claim, even if

the current possessor could not be ascertained. See Sanchez, 2005 WL94847, at *l-3 (laches

found despite the fact that the possessor of the allegedly stolen artifacts was unknown by the

plaintiffuntil shortly before the lawsuit was filed); Greek Orthodox,1999WL 673347, at *10

(same); In re Flamenbaum, 899 N.Y.S .2d 546 (N.Y. Sur. Ct. 2010) (same).

Nor did Vavra and Fischer need to have specific knowledge of the Drawing.

Particularly for large art collections with several minor works, such a requirement would defeat

laches in virtually every case. Even if a claimant had knowledge of the collection as a whole, it

would be unreasonable to require the current possessor to establish the claimant's particularized

knowledge of every work within that collection. Where several items were purportedly stolen

under common circumstances, these items may be treated collectively for the purposes of

establishing knowledge. See Sanchez ,2005 WL 94847 , at * I (several pre-Columbian gold

objects heated as a "collection," rather than as individual objects, for the purposes of laches

inquiry). The scope of the knowledge inquiry also informs the scope of required diligence.

Thus, where several items are heated collectively for the purposes of knowledge, the cunent
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possessor may show a lack of diligence with respect to the collection as a whole, rather than the

individual items. See Sanchez, 2005 WL 94847, at *3.

Here, Vawa was aware since childhood of both Grunbaum's substantial art

collection and his death in a concentation camp. He became an heir to Grunbaum in 1994 when

his aunt, Bakalova, passed away. Yet prior to being contacted by an attorney in 1998, he made

no effort to locate or claim title to any Grunbaum property. Indeed, he acknowledged that to the

best of his knowledge, "no such attempts were made by any member of the Vawa family." (Pl.

Ex. 125 at Resp. 15.) Elise Zozuli-Grunbaum's sister and Vavra's grandmother{isplayed a

similar lack of diligence. Like Vavra, 7-ozuli was aware of Grunbaum's art collection and her

potential intestate rights to Grunbaum's property, as evidenced by her conespondence with an

Austrian lawyer conceming Grunbaum's music royalties. But there is no indication that she ever

attempted to pursue a claim to Grunbaum's art collection. Nor did she Elnnounce the supposed

'otheft" of these pieces or write to museums or galleries regarding their whereabouts. See Greek

Orthodox, 1999 WL 673347, at * l0 (no diligence where monastery neither asserted claims to

other similar missing manuscripts nor announced that they were missing).

Similarly, although the name "Grunbaum" was unfamiliar to Fischer prior to

l999,he was aware that a close family member had died in the Holocaust. His predecessors

were aware of these events in greater detail. Indeed, Fischer's grandfather, Mil( Herzl, was

intimately involved in his family's plight during the Holocaust and attempted without success to

bring the Grunbaums to safety in Belgium. Fischer's parents and grandparents remained in close

contact with Lukacs for years afterwards. And Fischer and his parents even visited her in

Switzerland in 1959. The Fischers therefore had ample opportunity to inquire about Fritz

Grunbaum's property, yet to Fischer's knowledge, neither he nor any of his predecessors made
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any such inquiries or claims. See Sanchez ,2005 WL 94847 , at *2-3.

However laches is applied in this case, it will work a certain inequity on the losing

party, and this Court is "in the unenviable position of determining who gets the artwork, and who

will be left with nothing despite a plausible claim of being unfairly required to bear the loss."

United States v. Davis, --- F.3d ----,2011WL 2162897, at *l (2d Cir. Jun. 3, 201l). On the one

hand, a finding of no unreasonable delay would deprive Bakalar of property he purchased in

good faith almost fiffy years ago. On the other hand, a ruling for Bakalar will deprive

Grunbaum's rightful heirs of a Drawing that, but for the afocities of the Holocaust, might have

remained in the family until today. Indeed, as to Vavra and Fischer personally, the applicability

of laches is doubtful given that Vavra only became an heir to Grunbaum's estate in 1994, and

Fischer only became aware of the existence of Grunbaum's estate in 1999. But ultimately, both

Vavra's and Fischer's ancestors were aware of their relationship to the Grunbaums and their

eventual deaths in concentration camps. Given this knowledge, this Court finds by a

preponderance of the evidence that Defendants'ancestors were aware oF<r should have been

aware of-their potential intestate rights to Grunbaum property, and Vavra and Fischer are

bound by the knowledge of their respective families. See Wertheimer, 752 N.Y.S.2dat297

(noting plaintiffs grandfather's lack of diligence); Sanchez.2005 WL 94847, at *3 (same).

As for diligence, given the inevitable vagaries in property rights arising from the

Holocaust, World War II, and the subsequent political and economic turmoil, a certain amount of

delay or lack of specificity might be excused. It may have sufficed in this case if Vavra, Fischer,

or their ancestors had been diligent in their efforts to recover Grunbaum's property generally,

even if such efforts were not specifically related to art; or if they had made intermittent efforts,

provided such efforts were made. But both Defendants stated that to their knowledge, no such
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Vavra's and Fischer's ancestors were aware of their relationship to the Grunbaums and their 

eventual deaths in concentration camps. Given this knowledge, this Court finds by a 

preponderance of the evidence that Defendants' ancestors were aware of --or should have been 

aware of-their potential intestate rights to Grunbaum property, and Vavra and Fischer are 

bound by the knowledge of their respective families. See Wertheimer, 752 N.Y.S.2d at 297 

(noting plaintiffs grandfather's lack of diligence); Sanchez, 2005 WL 94847, at *3 (same). 

As for diligence, given the inevitable vagaries in property rights arising from the 

Holocaust, World War II, and the subsequent political and economic turmoil, a certain amount of 

delay or lack of specificity might be excused. It may have sufficed in this case if Vavra, Fischer, 

or their ancestors had been diligent in their efforts to recover Grunbaum's property generally, 

even if such efforts were not specifically related to art; or if they had made intermittent efforts, 

provided such efforts were made. But both Defendants stated that to their knowledge, no such 
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efforts were made by any member of their families, and the only evidence of any effort by any

heir to recover Grunbaum property is Zozuli's aborted effort to recover Grunbaum's music

royalties. That was in 1952, and no further efforts were made. And although Vawa asserts that

the political situation in Czechoslovakia at that time would have made such recovery both

dangerous and virtually impossible,Znzttli's account of her own efforts in relation to the music

royalties belies this assertion. Accordingly, this Court finds that Vawa's and Fischer's ancestors

were not diligent in pursuing their claims to the Drawing.

The resulting prejudice to Bakalar is clear. Defendants' delay in pursuing their

claim "makes it difficult [for Bakalar] to garner evidence to vindicate his . . . rights." Greek

Orthodox, 1999 WL 673347, at *10. It has "resulted in deceased witnesses, faded memories,lost

documents, and hearsay testimony of questionable value." Sanchez, 2005 WL 94847 , at +3

(quoting Guggenheim, 550 N.Y.S.2dat62l (quotations and alterations omitted)). Of the geatest

significance is the death of Mathilde Lukacs inlgTg,perhaps the only person who could have

elucidated the manner in which she came to possess the Drawing, or indeed, whether she owned

it at all.

Defendants argue that because Bakalar did not inquire into the provenance of the

Drawing when he pwchased it and failed to investigate its provenance for over forty years, any

prejudice to Bakalar was due to his own conduct, rather than the Defendants' delay. However,

this Court previously found that Bakalar purchased the Drawing in good faith, and there is no

reason to disfurb that finding. Moreover, Bakalar, as an ordinary non-merchant purchaser of art,

had no obligation to investigate the provenance of the Drawing, and this Court will not saddle

him with a gteater duty than the law requires. See Graffinan y. Espel, 96 Civ. 8247 (SWK),

1998 WL 55371, at *6 (S.D.N.Y. Feb. 11, 1998) ("As a matter of law, the [purchasers] had no
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obligation to investigate the provenance of the Painting, . . , tTheyl are not art dealers and are

under no obligation to adhere to commercial standards applicable to art dealers."); cf.

N.Y.U.C.C. $ 2-103 ("Good faith in the case of merchant means honesty in fact and the

observance of reasonable commercial standards of fair dealing in the hade." (emphasis added));

Morgold, 891 F. Supp. at 1368 (under New York law, o'a dealer in art must take reasonable steps

to inquire into the title to a painting." (emphasis added)).

Finally, Defendants argue that a laches defense is unavailable because Bakalar has

unclean hands. "Courts apply the maxim requiring clean hands where the party asking for the

invocation of an equitable doctrine has committed some unconscionable act that is directly

related to the subject matter in litigation and has injured the party attempting to invoke the

doctrine." PenneCom B.V. v. Menill Lynch & Co.. Inc.,372F.3d488,493 (2d Cir. 2a0q.

Thus, "the equitable powers of this court can never be exerted in behalf of one who has acted

fraudulently, or who by deceit or any unfair means has gained an advantage." PenneCom, 372

F,3d at 493 (quoting Bein v. Heath,47 U.S. 228,247 (1S48). Defendants base their unclean

hands argument on the fact that in 1990, and again in 1999, a catalogue raisonnee of Schiele's

complete works referenced Bakalar in the provenance but listed the current owner only as

"private collection," despite Bakalar's continued ownership. In addition, the catalogue raisonnee

listed Galerie Gutekunst as the earliest known provenance, and made no reference to either

Lukacs or Grunbaum. From this, Defendants conclude that Bakalar concealed his ownership of

the Drawing and information about the Drawing's provenance that might indicate to others that

the Drawing may be stolen. This limited circumstantial evidence is a bridge too far. Bakalar

may have had any number of reasons forkeeping his possession of the Drawing confidential, and

this Court will not infer any fraud, deceit, or unfaimess based on such speculation. Nor can this
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Court conclude that the failure of Kallir to include Lukacs or Grunbaum in the Drawing's

provenance in the catalogue raisonnees was the result of any fraudulent behavior on the part of

Bakalar. There is simply no evidence in the record to support this assertion.

Accordingly, Defendants' claims against Bakalar are baned by laches.

III. Motion to Strike

By letter dated April 13,2011, Defendants requested a pre-motion conference to

move to strike a decision of the Austrian Restitution Committee ("Committee"), a govemmental

body whose members were appointed by the Minister of Education, Art, and Culture, which was

attached to Bakalar's moving brief. The decision addressed, inter alia, whether Lukacs's

ownership of certain Grunbaum art after World War II permitted an inference of Nazi theft. The

Committee found that it did not, and Bakalar relied heavily on this decision in his moving brief.

This Court denied Defendants' request for a pre-motion conference as futile, and Defendants

moved for reconsideration. This Court now construes the Defendants' motion for

reconsideration as a motion to strike. However, although this Court reached the same

determination as the Austrian Restitution Committee, it did not rely on the Committee's

decision. Accordingly, Defendants' motion is moot.

CONCLUSION

For the foregoing reasons, this Court awards judgment to PlaintiffDavid Bakalar,

concluding that he holds lawful tifle to the Drawing and that Defendants' counterclaims are

barred by laches. Accordingly, Defendants Milos Vavra's and Leon Fischer's counterclaims for

declaratory judgment, conversion, and replevin are denied. The parties are directed to submit a

proposed judgment by August 31,2011. The Clerk of Court is directed to terminate all pending
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motions and mark this case closed.

Dated: August 17,20lI
New York, New York

SO ORDERED:

Counsel of Record

William Laurence Charron
James A. Janowitz
Pryor Cashman LLP
7 Times Square
NewYork,NY 10036-6569
Counselfor Plaintiff

Raymond James Dowd
Dunnington, Bartholow & Miller, LLP
1359 Broadway
NewYork,NY 10018
Counsel for Defendants

WILLIAM H. PAULEY III
U.S.D.J.
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motions and mark this case closed. 

Dated: August 17,2011 
New York, New York 

Counsel of Record 

William Laurence Charron 
James A. Janowitz 
Pryor Cashman LLP 
7 Times Square 
New York, NY 10036-6569 
Counsel for Plaintiff 

Raymond James Dowd 
Dunnington, Bartholow & Miller, LLP 
1359 Broadway 
New York, NY 10018 
Counsel for Defendants 

SO ORDERED: 

,,~~ ~ \)~~S! ____ 
WILLIAM H. PAULEY III '1 

U.S.D.J. 

24 

Case: 11-4042     Document: 48     Page: 130      01/19/2012      502166      135



USDC SDNY
DOCL]MEN'T
ELEC RONICALLY FILED
DOC #:.---___-_
DATE FILED:

Case 1:05-cv-03037-WHP Document 274 Filed 08/25111 Page 1 of 1

nt \t',-\g.' s

x
DAVID BAKALAR,

Plaintiff and Counterclaim
Defendant,

-against-

MILOS VAVRA and LEON FISCHER,

Index 05 Civ.3037 (WHP)
(ECFCase)

,IJI]DGMEM

Defendants and Counterclaimants.
------x

Pursuant to the Court's Memorandum and Order dated August 17,2011, setting forth the

findings of fact and conclusions of law on remand, Final Judgment shall be entered for the

Plaintiff David Bakalar, concluding that he holds lawful title to the Egon Schiele drawing, dated

1917, known as "Seated Woman with Bent Left Leg (Torso)". Accordingly, Defendants'

counterclaims for declaratory judgment, conversion and replevin are denied.

The Clerk of Coun is directed to terminate all motions pending as of this date and mark

the case closed.

Dated: New York,New York
RugustX, 20t t

SOUTHERN DISTRICT OF NEW YORK

Hon. William H. Pauley, IIL U.S
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US DC SDNY---
DOCUMENT 
ELECTRONICALLY FILED 

~~·~ATI-~~~~~~ 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------X 
DAVID BAKALAR, 

Plaintiff and Counterclaim 
Defendant, 

-against-

Mrr...OS V A VRA and LEON FISCHER, 

Defendants and Counterclaimants. 
--------------------------------------------------------------X 

Index 05 Civ. 3037 (WHP) 
(ECFCase) 

Jl.JUDGMENT 

~CY'\~ ;\ 

Pursuant to the Court's Memorandum and Order dated August 17,2011, setting forth the 

findings of fact and conclusions of law on remand, Final Judgment shall be entered for the 

Plaintiff David Bakalar, concluding that he holds lawful title to the Egon Schiele drawing, dated 

1917, known as "Seated Woman with Bent Left Leg (Torso)". Accordingly. Defendants' 

counterclaims for declaratory judgment, conversion and replevin are denied. 

The Clerk of Court is directed to terminate all motions pending as of this date and mark 

the case closed. 

Dated: New Y~rk"pew York 
August ll. 2011 

~~~<!~ 
Hon. William H. Pauley:m:u:sDT" 
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Translation of an Austrian Document 

Source: http://www.ris.bka.gy.atibundesrecht! 

Federal Law Digest No. 
Effective Date: 
Expiration Date: 

106/1946 
July 31, 1946 
99999999 

Federal Law of May 15, 1946 regarding annulment of legal transactions and other legal 
business having occurred during the German occupation of Austria. 

Art. 1. Any paid and unpaid legal transactions and other legal business which occurred 
during the German occupation of Austria will be considered null and void if they were 
contracted as a consequence of any political or economic influence exercised by the 
German Reich in order to deprive individuals or entities of property assets or interests 
owned by or due them as of March 13, 1938. 

Art. 2. The manner in which claims may be filed, and the extent of jclaims resulting from 
Art. 1 wi]} be determined by Federal Law. 

Art. 3. The Federal Ministry for Property Securing and Economic Affairs has been 
authorized to enforce this Federal Law in cooperation with the other Federal Ministries 
involved. 

November 9,2005 
(Me/es) 

and Col'ffirmed by: 

A~jR'sel1SChaft 
/ / / . 

{eyer 
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QueUe: http://www.ris.bka.gv.atibundesrechtl 

BGBl.Nr. : 
In1crafttretedatwn: 
AuJ3erkrafttretedatum 

10611946 
19460731 
99999999 

Bundesgesetz vom 15. Mai 1946 fiber die Nichtigerkliirung von Rechtsgeschiiften und 
sonstigen Rechtshandlungen, die wwend der deutschen Besetzung Osterreichs erfolgt sind. 

§ 1. Entgeltliche und unentge1tliche Rechtsgeschafte und sonstige Rechtshandlungen wahrend 
der deutschen Besetzung Osterreichs sind null und nichtig, wenn sie im Zuge seiner durch das 
Deutsche Reich erfolgten politischen oder wirtschaftlichen Durchdringung vorgellommen 
worden sind, wn natiirlichen oder juristischen Personen Vermogenschaften oder 
Verrnogensrechte zu entziehen, die ilmen am 13. Miirz 1938 zugestanden sind. 

§ 2. Die Art der Geltendmachung und der Umfang der Anspriiche, die sich aus § 1 ergeben, 
wird durch Bundesgesetz geregelt. 

§ 3. Mit der Vollziehung dieses Bundesgesetzes ist das Bundesministerium fUr 
Vermogcnssicherung und Wirtschaftsplanung im Einvernehmen mit den beteiligten 
Bundesministerien betraut. 
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Austrian Civil Code  

 

Waiver of title to inheritance 

§551 Whoever may dispose over a legal title to inheritance shall also be entitled 

to waive this right in advance by establishing a contract with the testator. In 

order to become valid, the contract shall require a notarial deed or 

authentication by court records. Unless otherwise agreed, such waiver shall also 

apply to the descendants. 

  

 Außerstreitgesetz (Act on non-contentious proceedings) 

§ 158 (1) If no heirs are known or the state of the files suggests that persons 

other than the persons known may also considered as heirs or mandatory heirs, the 

court commissioner shall, by public notice, request such persons to assert their 

claims within six months. 

  

(2) If the deadline is missed, the estate may be assigned to the known heirs 

or declared heirless without taking into account the claims of the unknown heirs 

or mandatory heirs. The public notice shall include a reference to this legal 

consequence.  
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STATE OF NEW YORK 
 
COUNTY OF NEW YORK 

) 
) 
) 

 
ss.: 

 
AFFIDAVIT OF 
CM/ECF SERVICE 

 
 
 

I, Natasha S. Johnson, being duly sworn, depose and say that deponent is not a 
party to the action, is over 18 years of age. 
 

On January 19, 2012 
 
deponent served the within:   Brief and Special Appendix for Defendants-Counter-
Claimants-Appellants 
 

upon:    
 
 

Pryor Cashman LLP 
Attorneys for Plaintiff-Counter-Defendant- 
     Third-Party-Defendant-Appellee 
Seven Times Square 
New York, New York  10036 
(212) 421-4100 
 
 
via the CM/ECF Case Filing System. All counsel of record in this case are registered 
CM/ECF users. Filing and service were performed by direction of counsel.   
 
 
Sworn to before me on January 19, 2012 
 
 
 
 
 

 MARIA MAISONET 
Notary Public State of New York 

No. 01MA6204360 
Qualified in Bronx County 

Commission Expires Apr. 20, 2013 

  
 
 
 
Job #  239670 
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